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Message from the Commissioners

At its best, the youth justice system has the potential to
transform lives; to be responsive to the unique
experiences, circumstances and strengths of each
child and young person who comes into contact with it,
and to provide the supports they need to thrive. For
Aboriginal children and young people, this includes
enabling them to be strong in their culture and
connected to their families, communities and Country.

During this inquiry we heard that for many Aboriginal
children and young people in Victoria, contact with the
youth justice system seriously undermines their health
and wellbeing. We saw first-hand how the negative
impact of contact with the justice system can ripple out
to communities and across generations.

Despite some recent gains, the over-representation of
Aboriginal children and young people in the youth
justice system persists. It is an old storyline. Numerous
inquiries and reports have detailed the historical
legacies of dispossession and colonisation that
underpin it; the structural and institutional racism that
perpetuates it; the chronic conditions that Aboriginal
children and young people endure inside a system that
is not fit for purpose; and the inadequate care and
support that bring them back to it.

We know the very real harm we inflict when we choose
to lock up children as young as 10 and then watch
them cycle back into the system again and again. The
evidence is in, and it is heartbreaking.

But it is not the whole story.

Between the pages of this report are accounts of
extraordinary courage and progress.

During this inquiry we met with Youth Justice
stakeholders on the ground about their experiences
within the system and the everyday strain and struggles
behind the statistics. It is their insights that have
informed the findings in this report.

We travelled around the state meeting with Aboriginal
leaders and organisations working hard to support their
communities. It is their expertise that has shaped the
recommendations in this report.

And most importantly, we listened to Aboriginal children
and young people themselves, to their families and to
their communities. Despite their challenges and
circumstances, many of the children and young people
we met during this inquiry simply craved the essential
things in life that most of us take for granted — a safe
bed to sleep in at night, to feel heard, to be loved and
to have hope for the future. This report gives voice to
them, to their pain, their hope and their vision for a new
way of doing justice.

Culture is at the heart of this vision. We heard this at
every regional forum and in every consultation across
Victoria. Aboriginal children and young people need to
be able to forge their identity and find their culture in
everything they do — in their homes and communities,
and through their journeys in and out of mainstream
institutions. Culture is a source of strength and
resilience and it is critical to securing better youth
justice outcomes for Aboriginal children and young
people.

Our youth, our way
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Message from the Commissioners

This report comes at the convergence of significant
youth justice system reform in Victoria and a
strengthened political imperative to recognise and
ameliorate our state’s ongoing legacy of racial injustice.
Right now in Victoria there is a heightened political
consciousness that demands a new approach to youth
justice interventions for Aboriginal children and young
people.

We are proud to be working with a government that is
seriously examining inequalities in youth justice system
interventions and outcomes, reckoning with the hard
and shameful truths of this state’s colonial foundations
and implementing an agenda of Aboriginal self-
determination to set it right.

There are many dedicated people in the youth justice
system working hard to change the story. We see you
and we acknowledge you. The youth justice system is
improving because of your energy and commitment.
For some of the Aboriginal children and young people
we met during this inquiry, it took just one dedicated
worker who believed in them and advocated for them
to change their lives for the better.

Yet despite these advancements, the empirical reality
for Aboriginal children and young people is that their
rate of contact with the youth justice system remains
unacceptably high. In most cases, this contact is
harmful. What we found in this inquiry is that goodwill
and dedication alone are insufficient to shift the weight
of our history and the ongoing devastation it continues
to produce for many Aboriginal children and young
people.

We need to recast the foundations. Youth justice for
Aboriginal children and young people cannot be cut
from the same cloth of harmful interventions that has
been passed down since the beginning of colonisation.

Transforming the youth justice system is key, but this
alone will not be enough. All parts of government,
including education, health and child protection,
contribute to Aboriginal over-representation in the youth
justice system, and all must play their part in
addressing it.

This report, together with the stories of Aboriginal
children and young people that are burned into the
possum skin cloak accompanying it, offers hope for a
better way of doing justice; a way that aligns with
Aboriginal ways, as the Aboriginal community says

— Our youth, our way.

A ot

Justin Mohamed Liana Buchanan
Commissioner for Aboriginal ~ Principal Commissioner
Children and Young People
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Definitions

Aboriginal

We recognise the diversity of Aboriginal people living in Victoria. The term ‘Aboriginal’ in
this report refers to Aboriginal and Torres Strait Islander peoples. ‘Indigenous’ is retained
when it is part of the title of a program, report or quotation. The terms ‘Koori’ and
‘Koorie’, which refer to Aboriginal people from south-east Australia, are used in
quotations or when part of the title of a report, program or role, for example in relation to
the Department of Education and Training’s Koorie Education Workforce. In general text
or quotations in this report, the spelling of ‘Koori(e)’ varies depending on the context.

Aboriginal Child
Placement Principle

The purpose of the Aboriginal Child Placement Principle is to enhance and preserve
Aboriginal children’s sense of identity as Aboriginal, by ensuring that Aboriginal children
are maintained within their own biological family, extended family, local Aboriginal
community, wider Aboriginal community and their Aboriginal culture.

Aboriginal kinship care

Aboriginal kinship care is provided by relatives or friends for an Aboriginal child who
cannot live with their parents, where Aboriginal family, community and Aboriginal culture
are valued as central to the child’s safety, stability and development.

age of criminal
responsibility

The age at which a child is legally deemed to be capable of committing a criminal
offence and may be subjected to criminal legal processes such as being charged (see
also ‘doli incapax’). In Victoria, the age of criminal responsibility is 10 years. Under the
Children, Youth and Families Act 2005 (Vic) (CYFA) it is conclusively presumed that a
child under the age of 10 cannot commit an offence.

arrest The act of apprehending and taking into custody a person suspected of committing an
offence. In Victoria, children as young as 10 can be arrested.
bail A decision to allow a person charged with an offence to remain at liberty pending the

finalisation of criminal proceedings, on the condition that the person return to court at a
specified time. The alternative to bail is remand. The Bail Act 1977 (Vic) requires bail
decision-makers to consider a range of factors in determining whether to grant bail or
remand a child in custody.

bail decision-maker

A court, bail justice or police officer.

bail justice

A person appointed to make decisions out of court hours about whether a person
should be released on bail or remanded in custody. Bail justices are volunteers and are
not magistrates.

Our youth, our way
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Definitions

care team

A group of professionals working together to case manage a child or young person
subject to Youth Justice supervision. Youth Justice practice guidelines require the care
team to work alongside the child or young person and their family and other networks to
deliver services and supports aimed at managing and addressing offence-specific
behaviours. For children and young people involved with other agencies such as Child
Protection, the role of care team coordinator is usually held by the professional or
agency with the most involvement with the child or young person.

case plan

A document developed by a Youth Justice case manager that details the plan for
working with a child or young person to address their offending behaviour. The case
plan outlines key risk/needs factors and intervention strategies. Youth Justice practice
guidelines require the case plan to be realistic and achievable and to consider the young
person’s protective factors. The case plan must be completed within 6 weeks of
commencement of the young person’s court order.

Category 1 and 2
incidents

A reportable incident in youth justice custody. A Category 1 incident is an incident that
has resulted in a serious outcome such as a child or young person’s death or severe
trauma. A Category 2 incident involves an event that threatens the health, safety and/or
wellbeing of a child or young person or staff.

caution

A formal warning given by police to a child as an alternative to prosecution.

charge/charged

A person is charged with a criminal offence when a police officer provides them with a
document (also known as a ‘charge’) that details an alleged offence by that person.

Charter for children in
out-of-home care

The Charter for children in out-of-home care was developed in accordance with section
16(f) of the CYFA. It provides a framework of principles to promote the wellbeing of
children in care.

child

A person under the age of 18 years. In this report we also refer to ‘children and young
people’ under the age of 18 years. Given that youth justice centres house young people
older than 18, and the Taskforce and inquiry considered the cases of some young
people aged 18 to 25 years, in this report we also use the term ‘young person’ in this
broader sense.

Child Protection

The Victorian statutory Child Protection Service is delivered by the Department of
Families, Fairness and Housing (DFFH) (previously the Department of Health and Human
Services (DHHS)) and is specifically targeted to those children at risk of harm where their
parents are unable or unwilling to protect them.

Children’s Court

A specialist court that hears cases involving the care and protection of, and alleged
criminal offending by, children in Victoria.

Children’s Court
diversion

A pre-plea option under the CYFA that allows a child appearing before the Criminal
Division of the Children’s Court to complete a diversion plan and have their charges
discharged without a criminal record. The Children’s Court grants an adjournment for
the child to participate in a diversion program. The prosecutor and the child must
consent to the adjournment. Children’s Court diversion is also known as the Children’s
Court Youth Diversion Service.

Children’s Koori Court

A division of the Children’s Court that sentences Aboriginal children who have been
found guilty of committing an offence. An Elder or respected person sits next to the
judge or magistrate, provides cultural advice, and may speak to the child about their
circumstances and why they are in court. The Children’s Koori Court is available at 12
locations throughout Victoria.

Commission for Children and Young People Our youth, our way




Commission

The Commission for Children and Young People (Victoria)

contracted agency

A community service organisation contracted by Child Protection to undertake case
management or specified functions in relation to a child subject to a protection order.

Criminal Division

A division of the Children’s Court that hears matters relating to alleged criminal offending
by children aged 10 to 17 years at the time of the commission of the alleged offence,
and under the age of 19 years at the time of being brought before the court. Under the
CYFA, the Criminal Division has jurisdiction to hear most criminal charges against
children.

crossover child

In this report, a child with involvement in both the youth justice system and the child
protection system. This term is used in policy and academic research. While it is not
ideal to impose labels on children and young people involved in social service systems,
in the interests of brevity, the Commission considers on balance that ‘crossover child’ is
a reasonably neutral and fair description.

Country

Land with which Aboriginal people have a spiritual and cultural connection and for which
they have custodial responsibility. Country includes people, places, resources, stories
and cultural obligations associated with an area.

cultural safety

A principle to ensure that an environment is welcoming, safe and respectful of a
person’s culture and identity.

cultural support plan

A plan to strengthen Aboriginal children and young people’s connection to culture. The
CYFA requires a ‘cultural plan’ to be developed and reviewed for all Aboriginal children
placed in out-of-home care, to ensure the maintenance of the child’s connection to their
family, community and culture. Aboriginal children and young people under the
supervision of Youth Justice must also be offered a cultural support plan.

disability

In accordance with section 3 of the Disability Act 2006 (Vic), ‘disability” means:

e asensory, physical or neurological impairment or acquired brain injury or any
combination thereof which:

— s, oris likely to be, permanent; and

— causes a substantially reduced capacity in at least one of the areas of self-care,
self-management, mobility or communication; and

— requires significant ongoing or long-term episodic support; and
— is not related to ageing; or

¢ an intellectual disability; or

e adevelopmental delay.

doli incapax

A legal presumption that children aged 10 to 13 years lack sufficient intellectual and
moral development to be held criminally responsible. In order to rebut the presumption,
the prosecution must prove that at the time of the alleged offence, the child knew that
their actions were ‘seriously wrong’.

dual track

In Victoria, a system allowing an adult court to sentence a young person under the age
of 21 years to youth justice custody rather than adult imprisonment, where there are
‘reasonable prospects for the rehabilitation’ of the young person, or where the young
person ‘is particularly impressionable, immature or likely to be subjected to undesirable
influences in an adult prison’ (Sentencing Act 1991 (Vic), section 32).

Our youth, our way
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Definitions

Family Division

A division of the Children’s Court that hears matters relating to the care and protection
of children at risk of harm and applications for intervention orders.

family violence

Behaviour by a person towards a family member that is physically, sexually, emotionally,
psychologically or economically abusive. Family violence also includes behaviour that is
threatening or coercive, or that in any way controls or dominates the family member and
causes them to feel fear for their safety or the wellbeing of another person, and
behaviour that causes a child to hear or witness, or otherwise be exposed to, the effects
of any of these behaviours (Family Violence Protection Act 2008 (Vic), section 5).

In our own words
inquiry

A systemic inquiry into the Victorian out-of-home care system conducted by the
Commission for Children and Young People, culminating in a 2019 report entitled In our
own words: systemic inquiry into the lived experience of children and young people in
the Victorian out-of-home care system.

Independent Visitor
Program

The Commission’s Independent Visitor Program enables volunteer visitors, supported by
Commission staff, to observe conditions and hear directly from children and young
people about issues affecting them at Parkville and Malmsbury youth justice centres.
Volunteers conduct monthly visits, and the program aims to ensure that Aboriginal
children and young people are visited by an Aboriginal Independent Visitor. The
Commission raises issues identified by children and young people with relevant senior
DJCS staff or the Minister. Independent Visitors also conduct exit interviews with
children and young people being released from youth justice custody.

intellectual disability

In accordance with section 3 of the Disability Act 2006 (Vic), ‘intellectual disability’, in
relation to a person over the age of 5 years, means the concurrent existence of:

e significant sub-average general intellectual functioning; and
¢ significant deficits in adaptive behaviour,
each of which became manifest before the age of 18 years.

isolation

The placing of a child or young person detained in a youth justice centre in a locked
room separate from others and from the normal routine of the centre (CYFA, section
488). A child or young person can be isolated in their room or in an isolation cell. See
also ‘lockdown’.

judicial officer

A magistrate or judge.

lockdown

The isolation of children and young people detained in a youth justice centre in their
rooms, ‘in the interests of the security of the centre’ under section 488(7) of the CYFA. A
lockdown can apply to an entire youth justice centre or to part of a centre. It can also
occur as part of ‘rotations’, where units or parts of units are locked down for a set
amount of time while other children and young people are allowed out of their rooms.

mental illness

A medical condition that is characterised by a significant disturbance of thought, mood,
perception or memory (Mental Health Act 2014 (Vic), section 4).

out-of-home care

Out-of-home care is a temporary, medium- or long-term living arrangement for children
and young people who cannot live in their family home. This most commonly refers to
statutory out-of-home care, where a child or young person cannot live with their family
at home and a legal order is in place to support the arrangement. Statutory out-of-home
care consists of kinship care, foster care, residential care and lead tenant arrangements.
In Victoria, DFFH (previously DHHS) has oversight of these arrangements.
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parole A process allowing a child or young person sentenced to youth justice custody to serve
part of their sentence in the community under supervision.
remand A decision to hold a person in custody pending the finalisation of criminal proceedings

against them, rather than releasing them on bail. This term also refers to a category of
custody (sometimes described as ‘unsentenced detention’), and is used in contrast to
sentenced detention.

residential care

A type of out-of-home care provided by paid staff, usually in a residential home. Children
and young people who live in residential care are often those who have experienced the
greatest level of trauma and require the most expert therapeutic care and support.

risk-need-responsivity
model

A model for identifying and responding to risk and needs among children and young
people under Youth Justice supervision. According to the Youth Justice Case
Management Framework, evidence-based assessment procedures identify who will
benefit from interventions (Risk Principle), what interventions will reduce reoffending in
different young people (Need Principle), and how to deliver successful interventions
(Responsivity Principle).

secure welfare

A secure facility established under section 44 of the CYFA. A child considered to be at
substantial and immediate risk of harm may be placed in secure welfare by either a
decision of the Children’s Court or DFFH. Victorian secure welfare facilities are located at
Ascot Vale and Maribyrnong.

sentencing order

An order made by a court and imposed on a person found guilty of an offence. The
CYFA contains a hierarchy of sentencing orders that the Children’s Court can impose on
a child or young person found guilty of an offence. This includes sentences involving no
supervision by Youth Justice (such as an undertaking or a fine), sentences involving
supervision by Youth Justice in the community (such as probation, a youth attendance
order or a youth control order), and custodial sentences. The Children’s Court can also
defer sentencing to enable the child to participate in a group conference.

summons

A notice indicating when a person must go to court in relation to alleged criminal
conduct by the person. The CYFA contains a presumption that a criminal proceeding
against a child will be commenced by summons.

targeted care package

An allocation of funding that is tailored specifically to meet the individual needs of a
particular child or young person in out-of-home care and aimed at providing an
alternative to residential care.

Taskforce 1000

Taskforce 1000 was established in 2014 in response to the over-representation of
Victorian Aboriginal children in out-of-home care. It examined the individual
circumstances of 980 children and was co-chaired by the Secretary of DHHS and the
Commissioner for Aboriginal Children and Young People. It culminated in the
Commission’s 2016 report Always was, always will be Koori children: systemic inquiry
into services provided to Aboriginal children and young people in out-of-home care in
Victoria.

we/our

The terms ‘we’ and ‘our’ refer to the Commission for Children and Young People. The
Commission does not speak for the Aboriginal community, but has sought to capture
the community’s views, experiences and aspirations for Aboriginal children and young
people in Victoria.

Our youth, our way
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Definitions

wellbeing/social and
emotional wellbeing

The Aboriginal concept of wellbeing encompasses social, emotional, physical, cultural
and spiritual dimensions. Healthy connections to community, culture and Country are
key to Aboriginal people’s wellbeing, alongside positive relationships with immediate and
extended family members and kin. Wellbeing is a protective factor against contact with
the youth justice system.

Youth Justice

The agency responsible for the statutory supervision of children and young people in the
youth justice system. Youth Justice Community Services is responsible for the
supervision of children and young people in the community. Youth Justice Custodial
Operations is responsible for the safety of children and young people in custody at
Parkville and Malmsbury youth justice centres. Youth Justice Community Services
maintains the lead case management role for all children and young people, whether in
the community or in custody.

youth justice centre

A youth justice custodial facility. The CYFA distinguishes between a ‘youth residential
centre’ (for children aged 10 to 14 years) and a ‘youth justice centre’ (for children aged
15 years and older). The CYFA also refers to a ‘remand centre’ for children and young
people who are denied bail. For ease, this report refers to all youth justice custodial
facilities as ‘youth justice centres’. There are currently 2 youth justice centres in Victoria,
at Parkville and Malmsbury. A third is planned at Cherry Creek.

youth justice custody

In this report, a general term used to refer to the deprivation of a child or young person’s
liberty in a youth justice centre, whether on sentence or remand. The CYFA and the
Sentencing Act refer to ‘detention’ and ‘detaining’ a child or young person in a custodial
facility.

Youth Justice Review

An independent review undertaken by Penny Armytage and Professor James Ogloff AM
in 2016 and 2017, culminating in a 2017 report entitled Youth justice review and
strategy: meeting needs and reducing offending, containing 126 recommendations for
reform of the youth justice system.

youth justice system

In this report, ‘youth justice system’ refers to all criminal legal processes and practices
applying to children and some young people who are suspected of committing an
offence, alleged to have committed an offence or found guilty of an offence. This
includes police processes, bail and remand, Children’s Court proceedings, community-
based supervision by Youth Justice and custody in youth justice centres. It also includes
Victoria’s dual track system.
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Executive summary

This report examines the lived experiences of Aboriginal
children and young people in Victoria and the factors
contributing to their over-representation in the youth
justice system. It presents the findings and
recommendations of the Koori Youth Justice Taskforce
and the Commission’s systemic inquiry, Our youth, our
way. The Koori Youth Justice Taskforce considered all
Aboriginal children and young people in contact with
Youth Justice from October 2018 to March 2019.

The Commission commenced its systemic inquiry in
May 2019.

The Commission does not speak on behalf of
Aboriginal communities. However, we are dedicated to
promoting Aboriginal voices and we defer to the
knowledge and expertise of Aboriginal people in
shaping responses to the issues affecting them and
their communities. This report is called Our youth, our
way as it seeks to reflect the Aboriginal community’s
vision for Aboriginal children and young people in
Victoria.

Stories of strength and
resilience

The Commission is privileged to share the stories of the
strong and resilient Aboriginal children and young
people who spoke to us. While we heard stories of
young people’s pain and trauma, we also witnessed
their hope and positivity in the face of the most dire of
circumstances and heard their aspirations for the
future. Young people were able to share words of
praise and encouragement for their peers, families and
communities, and for people in the service systems.
They often reflected on the past with great maturity and
insight.

We hope these stories will motivate policymakers to
achieve the vision for change contained in this report
— a reimagined system that protects the rights of
Aboriginal children and young people and supports
them to heal and thrive.

When the inquiry visited regional locations, groups of
Aboriginal children and young people shared stories
about their desire to connect with culture, to be heard,
to feel safe and protected, and to move forward. They
communicated through Aboriginal symbols and spoke
about connection with family and community. Their
stories have been burned on to a possum skin cloak
that has been presented to the Victorian Parliament
with this report. These messages are featured at the
beginning of each chapter. They are strong messages
for a new way of doing justice.

Our youth, our way is a chance for us as a state
and community to adhere to Aboriginal
knowledge and practices for our people and
young people... This inquiry shines a light on the
opportunity to embed cultural ways of business
and change the way business is done from a
youth justice perspective to one that truly diverts
and supports our young mob in their
communities. — Executive Officer, Koorie Youth
Council

Our youth, our way
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Koori Youth Justice Taskforce

The Koori Youth Justice Taskforce was led by the
Commissioner for Aboriginal Children and Young
people in partnership with the Department of Justice
and Community Safety (DJCS). It examined the cases
of all Aboriginal children and young people in contact
with Youth Justice programs (including those on
supervised bail, diversion and community orders, and
in custody) during the period 1 October 2018 to

31 March 2019 — a total of 296 children and young
people. This included a case file review, case planning
sessions for 69 individual children and young people,
and 13 regional forums involving youth justice
stakeholders throughout Victoria.

The Commission’s systemic
inquiry

In May 2019, the Commission for Children and Young
People established a systemic inquiry into the over-
representation of Aboriginal children and young people
in the youth justice system, pursuant to section 39 of

the Commission for Children and Young People Act
2012 (Vic). The terms of reference for the inquiry were:

1. To identify systemic issues contributing to the
over-representation of Aboriginal children and young
people in the youth justice system.

2. To examine the lived experiences of Aboriginal
children and young people in the youth justice
system.

3. To determine the extent to which youth justice
services, policy, practice and facilities:

i. recognise and uphold the human rights of
Aboriginal children and young people

ii. are culturally safe and responsive to the unique
needs of Aboriginal children and young people

iii. address broader factors that may contribute to
offending behaviours, including but not limited to
intergenerational trauma, child protection
intervention, disconnection from culture, Country
and community

iv. address the over-representation of Aboriginal
children and young people

v. work together with the Department of Health
and Human Services (Child Protection) to
provide integrated support for Aboriginal
children and young people who are under the

statutory supervision or custody of Youth Justice
and are Child Protection clients, especially those
in out-of-home care.

4. To determine the extent to which existing youth
justice frameworks progress self-determination for
Aboriginal communities by allowing them to provide
community-led solutions to youth offending and
recidivism.

The voices of Aboriginal children and young people
shaped the findings in this report. The Commission
interviewed 93 Aboriginal children and young people
aged 11 to 25 years, including children and young
people identified through the Taskforce. The
Commission also met with 15 Aboriginal youth groups
throughout Victoria to facilitate individual consultations
with children and young people.

Commission staff asked each young person to
describe their experience of the youth justice system,
focusing on the aspects that were most important to
them. Consequently, not all children and young people
spoke about the same issues. In adopting this
approach, the Commission sought to ensure cultural
safety, respect youth participation principles, and
comply with best practice for trauma-informed
interviewing.

The Commission also:

e spoke to the families of Aboriginal children and
young people involved in the youth justice system

e consulted Aboriginal community members,
Aboriginal organisations, community service
organisations, Youth Justice staff and others who
work with Aboriginal children and young people

¢ analysed data obtained from Youth Justice and
other relevant agencies, as well as data obtained
through the Commission’s monitoring work and our
Independent Visitor Program

e undertook a public consultation process, receiving
8 written submissions from Aboriginal, human rights
and legal organisations and one submission from an
individual

¢ visited New Zealand, with senior representatives of
DJCS, to gain insights into various aspects of its
youth justice system.
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How this report is structured

The Commission’s findings and recommendations are
grouped under the key themes identified through the
Taskforce and inquiry:

e A self-determined youth justice system

e Ajust & age-appropriate system

e A child-centred system

e Family, community & culture

e A caring & stable home

e Wellbeing

e Education & learning

e Entering the youth justice system

e Pathways out of the youth justice system
e Safe custody.

Discussion of each of these themes begins with an Our
way vision statement that reflects what the Commission
heard from Aboriginal community members about their
aspirations for Aboriginal children and young people
connected to the youth justice system.

Systemic inequality in the
Victorian youth justice system

In recent years, the Victorian Government has
increased investment in initiatives to reduce the
over-representation of Aboriginal children and young
people in the youth justice system. DJCS has
prioritised and undertaken significant work, in
partnership with the Aboriginal Justice Caucus and the
Aboriginal community, to focus on Aboriginal children
and young people and implement change. It is
important to acknowledge that some gains have been
achieved, with reductions in the number of Aboriginal
children and young people under Youth Justice
community and custodial supervision over the past 5
years. Youth Justice is ahead of its target to reduce the
average daily number of Aboriginal children and young
people aged 10 to 17 years under its supervision by at
least 43 children by 2023.

Nevertheless, overall inequality in youth justice system
outcomes remains and further investment and work are
required. It continues to be an everyday reality that
Aboriginal children and young people in Victoria are
disproportionately targeted by the police, sentenced by
the courts, and removed from their families and

communities. While the raw numbers are small, the
over-representation remains stark.

Data indicates that on an average day in the most
recent full year of published data, 2019-20, Aboriginal
children and young people:

e accounted for 15% of children and young people
aged 10 to 17 years under Youth Justice
supervision in Victoria (in the community and in
custody), despite making up only 1.5% of Victorian
children and young people aged 10 to 23 years

e were 10 times more likely than non-Aboriginal
children and young people to be subject to
community-based supervision

e were 9 times more likely than non-Aboriginal
children and young people to be in youth justice
custody.

Data also shows that:

¢ Victoria Police is more likely to arrest and detain,
and less likely to caution, Aboriginal children and
young people than their non-Aboriginal peers

e Aboriginal children and young people are over-
represented in every category of Youth Justice court
order, including supervised bail, remand,
community-based sentences and custodial
sentences

e Aboriginal children and young people who are
granted bail are more likely to be recorded for
breaching bail conditions than non-Aboriginal
children and young people

e courts are more likely to sentence Aboriginal
children and young people to longer periods of
community-based supervision than non-Aboriginal
children and young people

e year-on-year, Aboriginal children and young people
are detained (on sentence and remand) for more
days on average than non-Aboriginal children and
young people

e Aboriginal children and young people enter Youth
Justice supervision at a younger age than non-
Aboriginal children and young people.

A very high proportion of Aboriginal children and young
people involved in the youth justice system also have
Child Protection involvement. Children involved in both
the youth justice and child protection systems are
sometimes referred to as ‘crossover children’. Many
crossover children have experienced out-of-home care.

Our youth, our way
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Challenges faced by Aboriginal children
and young people in Victoria

Aboriginal children and young people in the youth
justice system are likely to have experienced greater
cumulative adversity compared to their non-Aboriginal
counterparts.

Aboriginal children and young people and their
communities have been targeted by the state in an
unbroken chain of harmful interventions since early
colonisation. For many Aboriginal people, these
state-inflicted interventions have directly caused
generations of trauma and broken connection to
Country and community. The devastating
consequences of this have led to inequalities in life
experiences, including a higher prevalence of low
educational attainment and earning, housing insecurity,
unequal health outcomes, and early mortality. Many
Aboriginal children and young people in the youth
justice system have also experienced exposure to
family violence and substance misuse, as well as the
impact of being forcibly removed from their families.

The harmful impacts of these interventions are well-
recognised in the literature and acknowledged in
government policy frameworks and initiatives. However,
despite this, a culture of over-policing and surveillance,
forced removal of children from their families,
disproportionate youth justice system outcomes and
adverse experiences persist. The weight of trauma
associated with these actions was palpable in many of
the children and young people the Commission spoke
with. For many, the state was not only the source of
this trauma, but had also failed to provide adequate
responses to address the ongoing devastation it
produced.

Current policy context

Victoria’s youth justice system is in a state of change.
There has been significant new investment and reform
following the recommendations of the 2017 Youth
Justice Review. Implementation of these
recommendations is ongoing; however, early progress
is encouraging. Promising reforms include a new
strategic vision captured in the Youth Justice Strategic
Plan 2020-2030, and a new Youth Justice Case
Management Framework, practice guidelines and
custodial operating philosophy. The development of an
Aboriginal Youth Justice Strategy and a new Youth

Justice Act, as recommended by the Youth Justice
Review, present opportunities to build on this work.

Youth justice system reform in Victoria is taking place
alongside a strong policy agenda to advance Aboriginal
self-determination, led by the Aboriginal Justice Caucus
and the Aboriginal Justice Forum and supported by
DJCS. Advancing Aboriginal self-determination is a key
priority for the Victorian Government and underpins a
range of policy initiatives.

This new strategic agenda acknowledges the state’s
past failure to adequately address the over-
representation of Aboriginal children and young people
in the youth justice system. It also provides the
imperative for influencing policy directions and
outcomes to create the conditions necessary to
transfer decision-making control, power and resources
to Aboriginal people and community on the matters
that affect their lives. This includes a renewed
imperative to enable Aboriginal expertise and self-
determined initiatives to achieve better justice
outcomes for Aboriginal children and young people.

Achieving self-determination
in the youth justice system

The Commission found that services designed,
controlled and delivered by the Aboriginal community
have the greatest potential to produce the best
outcomes for Aboriginal children and young people in
contact with the youth justice system. To ensure that
youth justice system interventions are effective, the
Aboriginal community must be actively involved in
determining appropriate responses, interventions and
programs at key decision-making points in the system.

The Commission recommends that the Victorian
Government legislate to authorise Aboriginal
communities to design, administer and supervise key
elements of the youth justice system in accordance
with their own readiness, capacity and capability. To
complement this change, there should be a positive
duty on the Secretary of DJCS to develop strategic
partnerships with Aboriginal communities, as well as an
obligation to report on measures taken to improve
outcomes for Aboriginal children and young people.

Self-determination in the youth justice system cannot
be achieved without strengthening the role of Aboriginal
organisations. This must include sustainable resourcing
and improved support to build the sector’s
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organisational and workforce capacity. There is also a
need to resource and strengthen the monitoring and
evaluation capacity of Aboriginal-led service providers
working with Aboriginal children and young people in
the youth justice system.

Aboriginal organisations must be able to recruit suitably
qualified staff and build multi-disciplinary teams to meet
the various needs of Aboriginal children and young
people and deliver appropriate therapeutic interventions
and supports. Staff must be properly remunerated and
retained. This means resourcing the sector to invest in
staff, support their development and build sustainable
career pathways.

The Commission recommends the establishment of a
peak body or bodies for Aboriginal youth sector
workers and organisations to determine best practice,
develop initiatives to support staff retention and career
progression, and facilitate monitoring and evaluation of
programs.

Improving data collection and reporting
in the youth justice system

The Commission found that current collection and
reporting of data on the experiences of Aboriginal
children and young people in the youth justice system
is lacking. Despite the willingness of agencies to
provide their data for the inquiry, in many instances
important data was not captured, unable to be
provided, or unusable because of gaps and
inconsistencies in collection. Where data is captured, it
is often deficit-based with little reporting on strengths-
based achievements. Without adequate data, the youth
justice system lacks transparency and it is impossible
to identify and evaluate system improvements.

Reform is needed to capture and regularly publish
accurate, up-to-date information on the ways in which
Aboriginal children and young people enter the youth
justice system, what happens to them once they do,
and the extent to which identification as Aboriginal or
not influences their trajectory through the system.
Improving data collection and analysis has the potential
to increase transparency and accountability within the
youth justice system. However, indicators must be
determined by Aboriginal stakeholders to guide
effective reform, and to move beyond a primarily
deficits-based narrative.

accurate, cross-agency, linked data to provide a single,
authoritative source of information on Aboriginal
children and young people in the youth justice system
and their outcomes.

A just & age-appropriate
system

Shifting the focus to early intervention

The Commission found that the youth justice system is
disproportionately focused on late, punitive responses
to offending behaviour. There is a dearth of effective
prevention, early intervention and individualised support
to meet the specific needs and experiences of
Aboriginal children and young people.

We need more supports for families earlier...
they see these behaviours at age 7 at school. It’s
not all of a sudden they’re in court. — Aunty

Aboriginal children and young people told the
Commission about the absence of effective, early
services and supports throughout their childhood. In
some cases, there were no early supports available at
all, while in others, services were at capacity or
inaccessible due to geographic distance. Some
services, particularly substance misuse support
services, were restricted to older young people, leaving
younger age groups without access to the interventions
and services they needed.

When | was 12 to 15 | really needed to be linked
in to some support services, but there wasn’t
any for kids under 15. | started using drugs at 11
and started getting into trouble — just little stuff
—and as soon as the police know you, that’s it. It
doesn’t take much — they see you on the street,
pull over and harass you. | didn’t have any
support services until | was like 15, 16... You
need somewhere that you can just drop in.
Appointments are one thing, but you need a
place that you can go with your friends and do
something that isn’t drugs, just go somewhere
and have something to eat, where people
actually enjoy going, with good workers.

- Karl, 21
The Commission recommends the establishment of a
centralised mechanism for the regular publishing of
Our youth, our way Commission for Children and Young People 23




Executive summary

The Commission observed clear links between the
failure of the youth justice and child protection systems
to support Aboriginal children and young people in
areas such as housing, family violence, health and
trauma, and their continued involvement in the youth
justice system. In many cases, these early systemic
failures were contributing factors that led to
deterioration in mental health and wellbeing,
relationship breakdowns and compounded trauma,
together with increased and escalating offending
behaviour.

The Commission recommends the establishment of
culturally based, multi-service youth hubs across the
state to coordinate and provide holistic supports for
Aboriginal children and young people. Youth hubs
should be designed, developed and managed by
Aboriginal communities and organisations.

We also recommend legislative change to require youth
justice system decision-makers to prioritise early
intervention and diversionary processes at all points on
the youth justice system continuum, and to ensure that
children and young people are subject to the least
intrusive intervention necessary in the circumstances.

Increasing the minimum age of criminal
responsibility

It is a travesty that 11, 12, 13 year olds are
getting locked up. These kids are currently
referred to as statistics, as numbers. When we're
normalising this view of our kids as just numbers
in the justice system, not as Elders of the future
or as children, there’s something really wrong.

— Aboriginal Justice Caucus

In Victoria, children as young as 10 are exposed to the
potentially harmful and stigmatising aspects of the
formal criminal legal process, including being arrested,
questioned, charged, remanded in custody,
prosecuted, convicted, sentenced and incarcerated.

Children aged 10 to 13 years lack the emotional,
mental and intellectual maturity of adults. Research
shows that rapid brain development in adolescence
influences risk-taking behaviours, emotional regulation,
certain decision-making and impulse control. Children
in early adolescence are not at a cognitive level of
development where they are able to fully appreciate the

criminal nature of their actions or the lifelong
consequences of criminalisation.

Aboriginal children are at increased risk of early contact
with the youth justice system due to a complex
combination of factors, including a legacy of
dispossession, intergenerational trauma and
incarceration, marginalisation, systemic racism and
inequality. For many Aboriginal children, their
experiences of trauma, family violence, placement in
out-of-home care, mental illness, substance misuse
and poverty, compounded by ongoing government
failure to address their unmet needs in these areas,
also make them vulnerable to contact with police and
criminalisation at a young age.

Victoria’s current minimum age of responsibility has
devastating consequences for Aboriginal children and
their families. Aboriginal children aged 10 to 13 years
are vastly over-represented in the Victorian youth justice
system. Most of the Aboriginal children and young
people consulted for the inquiry were younger than 14
at the time of their first contact with police. Rather than
being diverted away from the youth justice system,
many of these children found that early contact with
police led to repeated contact and entrenchment in the
system. Research is clear that the younger a child is at
their first contact with the youth justice system, the
longer their involvement is likely to be, and the more
likely they are to enter the adult criminal justice system.

Raising the minimum age of criminal responsibility to 14
years, and providing therapeutic, culturally based,
child-centred and coordinated responses to anti-social
behaviour in Aboriginal children under 14 years, would
better address the underlying causes of such
behaviour. It would also prevent children from being
unnecessarily criminalised and exposed to the harms
associated with youth justice system involvement.

Increasing the minimum age of
incarceration

Depriving a child of liberty deprives them of their
childhood. Any period in custody can be harmful to a
child, and can impair healthy development and
exacerbate trauma and mental illness. It can also
disrupt education and limit employment opportunities.
Custody is considerably more expensive than
community-based alternatives, and is usually
counterproductive to the goal of preventing reoffending.
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Aboriginal children aged 10 to 15 years are
substantially over-represented in, and
disproportionately harmed by, youth justice custody.
Custody removes Aboriginal children from their families,
communities, Country and culture and dislocates them
from their protective factors. It often exacerbates
existing mental health concerns among Aboriginal
children and young people, and creates new ones.
Many Aboriginal children and young people told the
Commission that custody did not stop them engaging
in offending behaviour. This is consistent with research
from the Sentencing Advisory Council and others,
which shows that custody is not effective at reducing
reoffending.

The Commission recommends legislative change to
prohibit children under the age of 16 years being
sentenced to, or remanded in, youth justice custody.

A child-centred system

Instead of being treated like a criminal, you
could be treated like a person who has done the
wrong thing. — Hayleigh, 21

The Commission examined the extent to which the
youth justice and related systems operate in a child-
centred way, focusing on inter-agency collaboration,
relationships between Aboriginal children and young
people and their workers, participation by children and
young people in Youth Justice processes, and the
systems’ responsiveness to the individual needs of
Aboriginal children and young people. Reform is
needed to create a more child-centred system.

Inter-agency collaboration

The Commission found that, despite good intentions,
government agencies often failed to act in a
collaborative, coordinated and integrated way to
provide support to Aboriginal children and young
people in the youth justice system. This led to missed
opportunities to secure positive outcomes by
addressing identified needs, trauma and welfare
concerns. Multiple system failures also compounded
disadvantage for Aboriginal children and young people
with long histories of involvement with the child
protection and youth justice systems.

The Commission found that poor internal information
management systems within individual agencies is a

barrier to effective inter-agency information-sharing. In
just under half of the cases reviewed in Taskforce case
planning sessions, there were significant gaps in the
information held by departments about the individual
child or young person. The Commission observed that
the more entrenched children and young people were
in the youth justice and child protection systems, the
more difficult it was to obtain accurate and specific
details about their circumstances and the support that
was being provided to them.

The Commission also found that when agencies
collaborate effectively and focus on young people’s
individual needs and strengths, better outcomes can
be achieved. The Commission makes a series of
recommendations to improve inter-agency
collaboration and outcomes for Aboriginal children and
young people.

Relationships between Aboriginal
children and young people and their
workers

The Commission found that Aboriginal children and
young people in the youth justice system are better
supported and more connected to services when they
have a trusted, reliable adult in their lives who is able to
advocate for their needs. In many cases this will be an
Aboriginal worket.

The Taskforce case file review revealed that, throughout
their involvement with Youth Justice, 21 Aboriginal
children and young people had had between 6 and 10
Youth Justice case managers each, and 6 had had
more than 10 case managers each. There was also a
high turnover of Youth Justice staff apparent within the
span of individual youth justice orders, with only 58% of
children and young people retaining the same case
manager for the duration of their order. A high turnover
of workers limits opportunities to build trusting
relationships with Aboriginal children and young people
and can lead to their disconnection from the service
system.

It is crucial that Youth Justice workers build trusting
relationships with the Aboriginal children and young
people they work with, even where the child or young
person has a trusting relationship with a Koori Youth
Justice worker or another Aboriginal worker. The inquiry
revealed examples of positive, trusting relationships
between Aboriginal children and young people and
their Youth Justice workers. However, we also heard
from young people who did not feel that they had
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therapeutic or positive relationships with their Youth
Justice workers. The Commission also observed
patterns of discourse on the part of some workers
during the Taskforce case planning sessions that
appeared to indicate a greater systemic focus on
problems and barriers than on solutions based on
young people’s strengths and needs.

Koori Youth Justice workers play a central role in
supporting Aboriginal children and young people in
culturally appropriate ways. The Commission welcomes
the Victorian Government’s recently announced plans
to expand the Community-Based Koori Youth Justice
Program and increase the number of Koori Youth
Justice workers across Victoria. In implementing this
expansion, it will be important to ensure that Aboriginal
organisations and Koori Youth Justice workers are
adequately resourced to provide holistic support for
Aboriginal children and young people in the youth
justice system, including girls and young women.

In addition, the Commission recommends the
development of a framework to identify an Aboriginal
child or young person’s trusted worker, and give them a
central role in planning and decision-making
concerning the child or young person’s care.

Participation by Aboriginal children and
young people in the youth justice
system

The Commission found that meaningful participation by
Aboriginal children and young people in the youth
justice system is limited. Youth Justice must ensure
that Aboriginal children and young people have
meaningful input into, and influence on, the decisions
that affect them in the youth justice system, both at an
individual and systemic level. We recommend the
development of a whole-of-government Aboriginal
youth engagement strategy.

Meeting the individual needs of
Aboriginal children and young people

The youth justice system must be responsive to the
unique experiences, circumstances and strengths of
each Aboriginal child and young person who has
contact with it. This means being sensitive to the
multiple aspects of a young person’s identity, and the
cumulative risks of discrimination and marginalisation
that some children and young people experience
because of other aspects of their identity, including
gender, disability and LGBTQI+ status. The

Commission found that a failure to recognise these
intersecting needs can impact on access to services
and supports in the community, as well as experiences
within the youth justice system.

Family, community & culture

Aboriginal family, community and culture are
inextricably intertwined; for Aboriginal children and
young people, connection with family and community
provides the foundations for identity, culture and
Country.

Family and community are strong supports for
Aboriginal children and young people in contact with
the youth justice system, and are critical to creating
lasting and positive change in their lives. During the
inquiry, almost all Aboriginal children and young people
identified their family or Elders as their most significant
supports. This is noteworthy given the high proportion
who were also known to Child Protection and had
limited contact with their immediate family.

Despite Youth Justice policies recognising the vital role
of families and support networks for children and young
people, significant gaps remain in both policy and
practice.

Youth Justice community supervision

Throughout the Taskforce and the inquiry, the
Commission observed the need to improve
engagement by Youth Justice with the families of
Aboriginal children and young people under community
supervision. In particular, Youth Justice must properly
acknowledge family members’ crucial role in informing
case management and the identification of options to
support children and young people to succeed.

The Commission recommends the introduction of
family group conferencing based on the New Zealand
model as a formal mechanism for family involvement in
planning and decision-making regarding appropriate
interventions for children who are engaging in offending
behaviour. Family group conferencing should provide
integrated and coordinated welfare responses to
address the needs of children and young people and
their families, and the underlying causes of the
offending behaviour.

26 Commission for Children and Young People

Our youth, our way




Maintaining family connections while
in custody

Youth Justice practice guidelines and procedures
acknowledge the importance of children and young
people maintaining connections with family while in
custody through visits, phone calls and temporary
leave. However, the Commission found that for
Aboriginal children and young people these were often
applied inconsistently or ineffectively. While there were
examples of good practice, contact with family was
often inadequately planned, communicated and
supported. This can harm the wellbeing of Aboriginal
children and young people and their families, and
undermine young people’s successful reintegration into
the community.

The Commission heard that family disconnection
brought about by incarceration also has significant
effects on siblings, parents and other family members’
wellbeing.

I need family. That’s all | care about. All | need
right now is my mum and my little brother, but |
can’t have 'em because they’re both locked up.
— Sibling

The impact of family disadvantage

Aboriginal families and communities are strong and
resilient. However, many Aboriginal families also
experience disadvantage in various forms, including
poverty, housing instability, family violence and mental
illness. Systemic racism and intergenerational trauma,
legacies of colonisation and the forced removal of
Aboriginal children from their families, contribute to this
disadvantage and impact the ability of some Aboriginal
families to nurture Aboriginal children and young
people. Without meaningful support for families to
address the many challenges they face, Aboriginal
children and young people are at increased risk of
coming into contact with the youth justice system or
becoming entrenched within it.

Aboriginal children and young people told the
Commission about their experiences of poverty, and
their families struggling to meet basic needs such as
housing and food. For some, poverty led to instability
and drove early offending behaviour.

| had nowhere to stay. | had to break into houses
to find a place to stay. — James, 18

We were kids. We didn’t have any money so |
was stealing food for us to eat, and one of the
other kids ran out of iron and couldn’t walk.

— Toby, 15

The Taskforce and inquiry also revealed that many
Aboriginal families living in regional areas experience
significant barriers to accessing culturally safe and local
services, including substance misuse, family violence,
health and housing services. In addition, not all Koori
Youth Justice programs are available statewide.

Many Aboriginal families with children and young
people in the youth justice system also face
considerable challenges in supporting their children to
attend court and comply with Youth Justice orders. The
Commission found that Youth Justice, Child Protection
and other responsible agencies often do not provide
adequate support to address the needs of Aboriginal
families whose children are involved in the youth justice
system. This impacts on the ability of children and
young people to successfully comply with orders and
exit the youth justice system. The provision of such
support could reduce reoffending and improve
outcomes.

Trauma and grief

Many Aboriginal families are affected by trauma and
grief. The Taskforce case file review indicated that 78%
of Aboriginal children and young people in the cohort
had a history of trauma and abuse, and 66% had
experienced family violence as a victim/survivor or a
witness. Every child and young person who was the
subject of a Taskforce case planning session had
experienced trauma.

The Commission also found that a significant number
of Aboriginal children and young people had
experienced the death of one or more immediate family
members. For most of these children and young
people, there was a clear link between experiences of
trauma, grief, mental ill-health, substance misuse and
offending behaviour. Better supports and services are
needed to respond to trauma experienced by
Aboriginal children and young people and their families.
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Supporting caring responsibilities

The Commission found that Youth Justice often fails to
recognise and support the caring responsibilities of
Aboriginal children and young people in the youth
justice system who are themselves parents or carers.
Aboriginal young people told the Commission that
complying with Youth Justice obligations while
balancing caring loads often involved conflicting
responsibilities and placed them under significant
pressure. In some cases, young people may be forced
to choose between meeting a Youth Justice obligation
and attending to caring responsibilities. This can make
caring more difficult, limit young people’s ability to
participate in rehabilitation programs, and damage
family relationships.

Intergenerational contact with the
youth justice system

Sixty-one per cent of children and young people in the
Taskforce case file review had at least one immediate
family member (parent, sibling or extended family) with
current or past involvement in the criminal justice
system. For 14% of the total cohort, both parents had
current or past involvement in the criminal justice
system.

I have young kids and it’s breaking my heart not
being with them. | want to get my kids out of the
justice system. | have to get them back before
they get in and out of prison. That’s my mum’s
history, and mine, and my dad'’s — he lost his
parents when he was 13, and then he just starts
thieving, and it all starts and then it all continues,
like the same cycle. — Tiana, 25

Meeting the needs of Aboriginal children and young
people, their families and their dependents is crucial for
reducing the over-representation of Aboriginal children
and young people in the youth justice system not only
now, but also for future generations.

Culture as protection, strength
and wellbeing

Connection to culture is a powerful protective factor for
Aboriginal children and young people. For those
involved in the youth justice system, culture can assist
with healing, protect health and wellbeing, and build a
strong sense of identity and connection to community

and Country. This was highlighted at every Taskforce
regional forum and by community members throughout
the inquiry. Most Aboriginal children and young people
who spoke to the Commission also emphasised the
centrality of culture to their sense of self and ability to
heal.

Keep your culture, don’t let it die out. It’s what’s
kept me strong. — Zeke, 18

The Taskforce and inquiry revealed that the youth
justice system often fails to facilitate or support
meaningful — ongoing and consistent — connections
with culture for Aboriginal children and young people.
For children and young people in the Taskforce, this
included many instances where Youth Justice case
managers did not prioritise young people’s cultural
needs.

Youth Justice practice guidelines require all Aboriginal
children and young people to be offered a cultural
support plan. These are designed to connect children
and young people to their community, enhance their
sense of belonging, and provide cultural supports to
assist in diverting them from the youth justice system.
Thoughtfully prepared, meaningful cultural support
plans have the potential to act as a strong protective
mechanism for Aboriginal children and young people.
However, the Commission found that most Aboriginal
children and young people in the Taskforce case file
review did not have a cultural support plan in place.
There is considerable scope for improvement in Youth
Justice’s practices regarding the completion of cultural
support plans, and the involvement of family and
community members in the development of plans. The
Commission welcomes recent efforts in this area and
has made recommendations to drive further
improvement.

A caring & stable home

Access 1o a safe, stable and supportive home
environment is fundamental to health and wellbeing.
Ideally, Aboriginal children and young people will find
this with their families and caregivers, who are the
experts in raising them safe and secure in their history,
culture and community. However, this is not the case
for many Aboriginal children and young people
connected to the youth justice system in Victoria.
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Most Aboriginal children and young people under Youth
Justice supervision in Victoria have also experienced
Child Protection involvement. The Commission found
that the child protection system does not provide a
caring home for too many Aboriginal crossover
children, many of whom have experienced out-of-home
care and, in particular, residential care. The current
residential care system often fails to provide a caring
home for Aboriginal children and young people, instead
placing them at an unacceptable risk of harm.

The Commission found that, in some cases, the
experience of out-of-home care and, in particular,
residential care, contributes to offending behaviour,
police contact, and involvement in the youth justice
system for Aboriginal children and young people. This
results in adverse outcomes that might have been
avoided had these children and young people not been
in care. It creates a moral imperative for the Victorian
Government, and relevant government and non-
government agencies, to immediately close off the
pathways to the criminalisation of Aboriginal children
and young people in care.

The Commission also found that the child protection
system does not act ‘as a good parent would’ for too
many Aboriginal children and young people involved
with both Child Protection and Youth Justice. During
the Taskforce, the Commission observed that Child
Protection too often appeared to abdicate its
responsibilities when a child or young person in its care
became involved in the youth justice system. This
included Child Protection not attending court when the
child or young person had a criminal matter. This can
significantly impair the ability of the legal representative
and the court to be informed of the child or young
person’s circumstances and to identify and address the
causal factors that have contributed to the alleged
offending.

During the inquiry, the Commission also heard of cases
in which Child Protection opposed bail for children and
young people for whom it had responsibility. In some
cases, Child Protection suggested that it needed more
time to organise appropriate housing and supports for
the child or young person, while in others it argued that
custody was the safest place for the child or young
person.

The Commission also found that a significant

accommodation options available. For some children
and young people, insecure housing and involvement in
the youth justice system are directly linked.

We recommend changes to improve the ways in which
the child protection system cares for Aboriginal children
and young people who are also in the youth justice
system, and to address the housing needs of
Aboriginal children and young people who are involved
with Youth Justice.

Wellbeing

The Aboriginal concept of wellbeing encompasses
social, emotional, physical, cultural and spiritual
dimensions. This means healthy connections to
community, culture and Country, alongside positive
relationships with immediate and extended family
members. A holistic approach to improving the
wellbeing of Aboriginal children and young people in
the youth justice system requires recognising and
responding to the links between experiences of trauma
and grief, mental health conditions, substance misuse
and youth justice system involvement.

Participants at every Taskforce regional forum raised
mental health and substance misuse as areas requiring
attention in their region. The Taskforce case file review
indicated that 53% of the cohort presented with a
mental health condition, and 32% had self-harmed,
engaged in suicidal ideation or attempted suicide.

The Commission’s findings are consistent with those of
the Royal Commission into Victoria’s Mental Health
System, which found that twice as many Aboriginal
people aged 18 to 24 years experience considerable
psychological distress compared to non-Aboriginal
people.

Many Aboriginal children and young people also spoke
to the Commission about their challenges with
substance dependence, including intergenerational
drug and alcohol misuse, early use of substances, and
self-medicating with drugs and alcohol to treat
unresolved trauma. This is consistent with findings from
the 2019 Youth Justice survey which indicated that
94% of all Aboriginal children and young people under
Youth Justice supervision (both in custody and in the
community) had a history of alcohol and/or drug
misuse and that 88% had offended while under the

proportion of Aboriginal children and young people in influence.
the youth justice system experience housing insecurity
and that there is a severe lack of culturally appropriate
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Children and young people in Victoria have insufficient
access to mental health and alcohol and other drugs
(AOD) support services in their communities. This is
especially true for Aboriginal children and young people
and for those in contact with the youth justice system.
Even when age-appropriate services are available,
Aboriginal children and young people in contact with
the youth justice system have additional unique and
complex needs that public mental health services are
failing to meet.

Aboriginal children and young people and their workers
identified challenges in accessing mental health and
AQOD services in rural and regional areas, including an
absence of local services, distance to services and long
wait times. Barriers to accessing mental health and
AOD services in rural and regional areas were
particularly acute for children and young people with
complex trauma and/or those requiring specialist
treatment for issues like suicidality or sexual abuse.

What do we do with a 13 year old who has been
using drugs? We can’t get them in anywhere. We
can see the pathway, and we just think, ‘We
hope they can survive through this part till we
can give them something.’ — Youth Justice
worker

Given these barriers to accessing mental health and
AOD services, Aboriginal children and young people
subject to Youth Justice community supervision often
do not receive the support they need. This increases
the risk of non-compliance with their conditions of bail
or community-based sentencing orders, and of their
further entrenchment in the youth justice system.

Youth Justice custodial facilities are not equipped to
meet the mental health treatment needs of Aboriginal
children and young people who are detained.
Aboriginal children and young people told us about the
severe impacts of custody on their mental health. The
current custodial treatment model lacks a youth-
specific focus, Aboriginal workers, coordinated and
integrated service delivery, and sufficient transitional
support following release from custody.

The Commission recommends resourcing Aboriginal
organisations to provide in-reach mental health care for
Aboriginal children and young people in custody.
In-reach transitional support would also assist Youth
Justice workers to build relationships with community

organisations and facilitate better referrals to treatment
for Aboriginal children and young people exiting
custody.

Mental health and AOD responses for Aboriginal
children and young people in the youth justice system
cannot be improved without better access to culturally
safe support in the community. The Commission heard
positive feedback about Aboriginal healing centres
currently operating in Victoria.

This place is awesome. There’s a man who
comes and does men’s business with us, making
didgeridoos. It’s rehabilitation. It’s changing me
— I'm finding a better version of myself and |
didn’t even know | had it in me. — Malkar, 19

The Commission recommends the establishment of at
least 2 additional healing centres for Aboriginal children
and young people, and the expansion of culturally
based mentoring programs.

Education & learning

Aboriginal children and young people told the
Commission that they value education and want to
attend school. Despite this, very few reported positive
school experiences. On the contrary, many young
people spoke about how the current school system in
Victoria is not designed for, or responsive to, the
specific needs of Aboriginal students. Some experience
the system as racist or otherwise hostile.

Disengagement and exclusion from
education

The Commission found that Aboriginal children and
young people in contact with the youth justice system
are likely to have experienced prior disengagement and
exclusion from school. Almost every young person for
whom a Taskforce case planning session was held had
experienced chronic absenteeism, periods of
disengagement and low educational attainment. A
further 39% of children and young people had cognitive
or learning disabilities.

Many children and young people raised educational
matters during the inquiry. Of these children and young
people, 32% discussed external socio-economic and
environmental factors that affected their capacity to
engage in education, including family circumstances
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and practical challenges associated with getting to
school. Where attendance rates were known for the
children and young people in the Taskforce case file
review, almost 40% had an attendance rate of between
zero and 10%.

School was good for me, but it was hard getting
there. They didn’t have any help for us fellas.
— Bodhi, 23

One-fifth of young people who discussed educational
matters with the Commission talked about being
suspended or expelled. Some children and young
people described experiences amounting to informal
expulsion, where a student is encouraged or forced to
leave a school without a formal expulsion.

I never got expelled on my record, but | was
asked to leave schools 3 or 4 times. — Rory, 20

He got expelled at 12 for fighting and we tried to
put him back in, but they wouldn’t give him a
second chance. Aboriginal kids don’t get a
second chance. — Nan

There is a clear link between exclusion from school and
contact with the youth justice system. In 2019, the
Youth Justice annual survey found that 65% of
Aboriginal children and young people under Youth
Justice supervision (in the community and in custody)
had been previously suspended or expelled from
school.

Children and young people also told the Commission
about their experiences of bullying and racism in
schools. For some, this resulted in their disengagement
from school.

I get nervous when | think about school. | was
the odd one out. | love doing work, but | felt like |
was treated different. | was pushed aside cos
they knew | was Aboriginal... Students were
racist too and that’s why | left... — Corei, 17

Almost half of children and young people who raised
educational matters with the Commission discussed
barriers to their engagement with education. Over

one-third of children and young people involved in
Taskforce case planning sessions did not complete any
years of secondary school. This is consistent with data
from the 2019 Youth Justice annual survey which found
that 78% of Aboriginal children and young people
under Youth Justice supervision had a highest
completed level of education of Year 9 or less. Some
children and young people told the Commission that a
lack of educational support affected their level of
attainment.

The Commission’s findings reflect other Victorian data
that indicates that Aboriginal children and young people
have lower rates of school attendance, are more likely
to be suspended or expelled from school, and have
lower levels of educational attainment than non-
Aboriginal students. They also experience
unacceptable rates of racialised bullying, which
contributes to their disengagement from education.
Each of these factors increases the risk of contact with,
and entrenchment in, the youth justice system.

While current early intervention and diversion initiatives
aimed at addressing young people’s disengagement
from education in Victoria are positive, more work is
needed to meet the education and learning needs of
Aboriginal children and young people who are involved
in, or at risk of contact with, the youth justice system.
Direct support for Aboriginal children and young people
in schools should be increased and access to
educational support for Aboriginal children and young
people in the youth justice system should be prioritised.

Aboriginal culture in education

Many Taskforce regional forums identified the
importance of embedding Aboriginal culture in
education. The centrality of culture was also a feature
of the Taskforce case planning sessions, where 49% of
case plan actions involved a cultural element as a
means of re-engaging the young person. Of children
and young people who raised educational matters with
the Commission, one-fifth said that they wanted more
Aboriginal culture in school.

The Commission found that educational reform is
needed to create culturally safe schooling options for
Aboriginal students, to allow them to thrive
academically and to protect them from contact with the
youth justice system.
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We need more schools, but not just general
schools — more schools that Koori kids feel good
at, because when Koori kids go to

general schools, they don’t really feel good at
them. — Peyton, 16

The Commission recommends further work, in
partnership with Aboriginal communities, to develop
schooling options embedded in culture for Aboriginal
students.

Education in custody

The Commission heard that Aboriginal children and
young people in youth justice custody have often
experienced fragmented contact with education prior
to custody. This can make re-engagement in a
custodial setting especially challenging. For Aboriginal
children and young people in custody, education must
be strengths-based and embedded in culture. It must
also support employment following release from
custody.

Parkville College delivers an Aboriginal education
program in Parkville and Malmsbury youth justice
centres. However, the Commission heard that it is
constrained by limited physical spaces, unit and centre
lockdowns, and inadequate resourcing to support
Aboriginal students in their learning. The children and
young people we spoke to, and staff at Parkville
College, indicated that more classroom support was
needed for young people in the Aboriginal education
program, and that there were not enough Aboriginal
staff to deliver this support.

The Commission recommends an additional Aboriginal
education support role for Parkville College at each
youth justice centre, with a focus on directly assisting
Aboriginal students in the classroom and planning
transition into education or employment pathways in
the community.

Entering the youth justice
system

Interactions with police are typically the first point of
entry for children and young people into the youth
justice system. Throughout the Commission’s
consultations, Aboriginal children and young people,
family members, Elders and service stakeholders
shared compelling and concerning stories about

negative experiences with Victoria Police. These
included experiences of police mistreatment, excessive
detention in police cells, a lack of faith in the police
complaints process, and an unacceptable discrepancy
in the use of cautions between Aboriginal and non-
Aboriginal children and young people.

Examining the exercise of police powers falls outside
the Commission’s inquiries jurisdiction under the
Commission for Children and Young People Act. This
means the Commission is unable to make
recommendations directed to Victoria Police. However,
in order to accurately represent Aboriginal children and
young people’s voices, and to provide important
context for the inquiry, the Commission has reported
these experiences.

Ninety children and young people talked to the
Commission about their first contact with police and
the youth justice system. Seventy-two per cent were
under 14 years at the time of first contact. In 2018,
43% of Aboriginal children and young people in Victoria
who were processed by police for alleged offending
were aged 10 to 14 years, compared to only 28% of
non-Aboriginal children and young people in the same
age group.

Forty-two per cent of children and young people who
spoke to the Commission about their first contact with
police referred to negative experiences that made them
feel upset, scared, angry and/or disrespected. Many
reported mistrust or dislike of the police as a result.
Some children and young people explicitly mentioned
racism and many children and young people spoke
about police violence or mistreatment in their first
contact.

I said | was only 13 cos | thought they’d be less
rough, but they weren’t. Still rough... | came
home crying. | was so angry and | hadn’t even
done anything wrong... that’s what kicked me
out of school too. — Corei, 17

Children and young people indicated that their
treatment by police worsened over time. Several said
that once they had a ‘reputation’ or were known to
police, their rate of contact increased. Children and
young people also reported being harassed and
targeted by police.
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It was hard. Every time they saw me on the
street, they’d search me and tell me they don’t
want me in their town. — Cadell, 17

In 2019, 57% of Aboriginal children aged 10 to 13
years recorded by Victoria Police for an incident had
also been recorded for an earlier incident within the
previous 12 months, compared with 36% of non-
Aboriginal children in the same age group.

The cautioning rate for Aboriginal children and young
people in Victoria declined from 14.6% of outcomes in
2008 to 3.9% of outcomes in 2015, while the
proportion of arrests increased over the same period.
Data from the Crimes Statistics Agency shows that
between January 2018 and December 2019 Aboriginal
children and young people aged 10 to 17 years were
cautioned in 13% of incidents compared to 21% of
incidents involving non-Aboriginal children and young
people. This is important given that most children and
young people who are effectively cautioned will not
have further contact with the criminal justice system.

They didn’t caution, no reprimand, no nothing,
just, “You’re under arrest, you’re going to the
station with us.’ It was so scary. — Watjpa, 21

Aboriginal children and young people are substantially
over-represented in arrests, with data indicating that in
2018 and 2019, 47% of incidents involving Aboriginal
children and young people resulted in arrest, compared
to 35% of incidents involving non-Aboriginal children
and young people.

Seventy-one children and young people spoke to the
Commission about their experiences in police custody,
including police interviews and detention in police cells.
Many children and young people experienced police
custody at a very young age and spoke about poor
conditions that had a negative impact on their health
and wellbeing.

Twenty-one children and young people talked about
overt racism, mistreatment or abuse in police custody.
This included not having access to essential medical
care and being physically and verbally abused. The
Commission also heard about children and young
people being denied a lawyer or support person,
feeling pressured to give information and feeling
threatened if they chose to exercise their right to
silence.

They put me in the cells, took my sling off
because they thought | was going to self-harm.
They threw me in the cell for 8 hours. They didn’t
give me painkillers or anything, not even a
fucking drink of water. They didn’t even notify my
mum, nothing. | got out at 3 am after my
independent person came. — Summer, 18

Over 70% of the children and young people the
Commission consulted spoke about racism,
mistreatment or violence by police. These allegations
raise significant human rights issues. Fifty-eight children
and young people talked about physical and emotional
mistreatment by police, including violence and sexually
abusive behaviour. This included tightening of
handcuffs, unnecessary use of capsicum spray, verbal
threats, yelling and swearing, and unsafe conditions in
police vans.

Allegations also included extremely serious allegations
of racial, physical and sexual abuse. Examples included
multiple officers tackling a child or young person to the
ground, sexual threats, striking with batons, kicking
and stomping. Some children and young people
reported sustaining broken bones and serious injuries
as a consequence of police assaults.

He yelled at me, dragged me out and slammed
me on the ground, stung me and threw me in a
cell for 3 days without talking to me. | got a
broken jaw and the police said that they didn’t
know my jaw was broken for 3 days.

— Karrwin, 20

When | was 16 they bashed me and put me in
hospital. They put me in a neck brace. They lied
to the judge, saying they didn’t do anything.
—Jamie, 18

Twenty-five children and young people explicitly
mentioned racism and racial abuse in the context of
police interactions.

Some of them, recently when they were chasing
me, they were saying, ‘I'll catch you one day, you
little black dog.’ — Otis, 14
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Several children and young people also told the
Commission that as a consequence of personal and
collective experiences, Aboriginal children and young
people experience fear when they interact with police.

Some Koori kids maybe been assaulted by
police so as soon as they see their uniform they
might start running. It’s just their instincts now.
— Dustin, 15

Several children and young people reported concealing
behaviour by police, including turning off body cameras
and video recorders, taking off badges and taking
young people outside of the view of cameras.

The Commission recommends that these issues be
reviewed by an independent and properly mandated
body with specialist knowledge and expertise in relation
to children and young people. This review should
include an examination of police powers and the
exercise of discretion in the investigation and
processing of Aboriginal children and young people
suspected of offending, including cautioning, diversion,
arrest, summons, custody and complaints processes.
The review should also be empowered to make
recommendations for improved police practice and
policy in relation to Aboriginal children and young
people.

Pathways out of the youth
justice system

Rather than keeping them in the system, we
must be thinking at every point, ‘How do we get
them out?’ — Elder

Most Aboriginal children and young people will have no
contact with the youth justice system, and of those
who do, most will grow out of offending behaviour.
Unfortunately, Aboriginal children and young people are
at greater risk of contact with the youth justice system,
and have a higher likelihood of ongoing contact than
non-Aboriginal children and young people. A key factor
that can influence the likelihood of ongoing contact and
further offending is the nature of interactions and
experiences with the youth justice system itself.

Improving access to diversion

Diversion can provide an effective pathway out of the
youth justice system for Aboriginal children and young
people. However, many Aboriginal children and young
people told the Commission that they had no, or
limited, access to diversion. This may be due to a
range of factors, including a lack of culturally
appropriate programs, inconsistent decision-making, or
a perception that diversion is only for children and
young people with little or no criminal history who are
charged with ‘low-level’ offences.

Diversionary programs should be available at all stages
of the youth justice system, from apprehension to final
disposition. The Victorian Government needs to invest
in a range of programs, particularly Aboriginal-led
programs, that meet the needs of Aboriginal children
and young people across the state.

Opportunities for Aboriginal children and young people
to access Children’s Court diversion should be as
broad as possible. Access should not be restricted by
prior offending or by particular categories of offences,
or dependent on an admission of guilt, where the child
or young person is otherwise suitable for diversion.
Access to Children’s Court diversion should also not be
conditional on the prosecutor’s consent.

Bail and remand

There has been a significant increase in recent years in
the number of supervised bail orders among Aboriginal
children and young people, and in the number of
Aboriginal children and young people on remand.
Between 2014-15 and 2018-19, the number of
Aboriginal children and young people held on remand
in Victoria on an average day almost doubled.

The Youth Justice remand population also increased as
a proportion of the overall Youth Justice custodial
population in this period. In 2014-15, Aboriginal
children and young people on remand accounted for
33% of all Aboriginal children and young people in
youth justice custody on an average day, while in
2018-19 they accounted for 48% of all Aboriginal
children and young people in youth justice custody.

The Commission found that aspects of the bail system
create barriers to Aboriginal children and young people
being granted bail and complying with bail conditions,
and that Aboriginal children and young people are
experiencing remand at unacceptably high rates. This
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places them at risk of harm and entrenchment in the
youth justice system.

High rates of remand for Aboriginal children and young
people substantially contribute to their over-
representation in the youth justice system. High rates of
non-custodial outcomes following remand, and short
periods of remand, particularly over weekends, indicate
that Aboriginal children and young people are being
remanded unnecessarily.

Amendments to bail laws in 2017 and 2018 have made
it significantly more difficult to get bail, which has had
unintended and punitive consequences for Aboriginal
children and young people. Although the Bail Act 1977
(Vic) includes a range of safeguards for Aboriginal
children and young people, these have become more
difficult for bail decision-makers to apply. Reversing
these amendments for children and young people
would allow bail decision-makers to adopt a child-
centred approach and significantly increase the
opportunity for Aboriginal children and young people to
be granted bail and remain with their families and in
their communities.

In addition, the Commission recommends the
establishment of a 24-hour bail system for children and
young people across Victoria, with access to
specialised and trained decision-makers who have
expertise in working with children and young people,
and Aboriginal children and young people. This system
should also include access to corresponding support
services.

Thirty-five children and young people told the
Commission about having a difficult time on bail, mainly
in relation to complying with bail conditions such as
curfews, not being allowed to associate with friends or
family members, and having to report to police or Youth
Justice. The overwhelming feedback from children and
young people was that bail conditions set them up to
fail, and made it very difficult to conduct a normal life,
including going to school and spending time with
family.

I wasn’t allowed to hang out with my own cousin.
How does that work? They set you up to fail.
They could support us to be better people
together, not tell us, ‘You can’t hang out with
your own cousin.’ — Chelsea, 16

It was tough. Even when | was going to my
family’s house, I still got breached. Once | was at
Nan and Pop’s house having dinner and | was
put back in custody. — Watanom, 19

The imposition of onerous bail conditions places
Aboriginal children and young people at risk of
breaching bail and being remanded in custody. Bail
conditions should be reasonable and proportionate,
and only restrict children and young people to the
extent necessary to keep them safe, reduce their risk of
reoffending and ensure that they attend court.

Bail decision-makers need appropriate specialisation
and expertise, and timely and appropriate advice, to
set bail conditions that support children and young
people to address offending behaviour and avoid
breaching bail and being remanded in custody.

Although Victoria’s bail laws stipulate that bail must not
be refused for a child solely due to a lack of adequate
accommodation, the Youth Justice Review observed
that children and young people without appropriate
housing are likely to be remanded. Aboriginal children
and young people told the Commission about unstable
living arrangements and accommodation issues
affecting their ability to receive or comply with bail.

The Commission recommends the establishment of
home-like supported bail residences across Victoria for
Aboriginal children and young people. These would be
in addition to the recommended residential healing
centres, which would be available to support Aboriginal
children and young people facing alcohol or drug and/
or mental health challenges while they are on bail.

It is the Aboriginal community’s vision that no Aboriginal
child or young person should be incarcerated. Until that
goal is achieved, the Commission acknowledges that
there will be a small number of Aboriginal young people
with very complex needs who will be assessed as
posing a high risk of reoffending and will therefore be
refused bail. For these young people, the Commission
recommends establishing 2 small, home-like remand
residences that provide therapeutic and culturally
based care. These residences should be designed in
partnership with Aboriginal organisations, and there
should be a strong emphasis on employing Aboriginal
staff to provide care and support. This will avoid the
harmful effects of custody for young people for whom
there is no other option but remand.
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Court and legal assistance

While some Aboriginal children and young people told
the Commission that they felt respected in the
mainstream Children’s Court, others found court
confusing, stressful, disempowering and difficult to
understand.

The Children’s Koori Court has the capacity to
positively engage Aboriginal children and young people
in the criminal legal process, and to support them to
address offending behaviour in a culturally and age-
appropriate manner. It also has the potential to improve
connections and referrals to culturally strengthening
services. Aboriginal children and young people told the
Commission they were able to participate freely and
meaningfully in Children’s Koori Court proceedings and
valued the strong guidance of Elders. However, there is
limited availability of the Children’s Koori Court across
the state.

Most Aboriginal children and young people access
mainstream legal services, rather than specialist
services that have been designed to be both culturally
safe and child-centred. Aboriginal children and young
people reported to the Commission that they have
mixed experiences with legal assistance services, and a
large proportion did not have a good understanding of
the legal process they were involved in.

Aboriginal children and young people in Victoria need
statewide access to specialist legal services that can
provide halistic support. Aboriginal-led services
respond directly to local communities and have the
capacity to link Aboriginal children and young people
with critical supports and cultural resources that
address their individual needs and aspirations. The
Commission welcomes the Victorian Government’s
allocation of resources to re-establish Balit Ngulu, a
specialist legal service for Aboriginal children and young
people, and encourages further efforts to ensure all
legal assistance services are culturally safe and
child-friendly.

Supervised community orders

Although the number of supervised community orders
made in relation to Aboriginal children and young
people more than halved from 2010 to 2019, Aboriginal
children and young people remain 10 times more likely
to be under Youth Justice community supervision than
non-Aboriginal children and young people. Aboriginal
children and young people are also spending longer

periods of time on supervised community orders
compared to a decade ago.

Aboriginal children and young people told the
Commission that they have difficulty complying with the
conditions of supervised community orders. As with
bail conditions, the conditions of supervised community
orders must be proportionate and should not interfere
with a child or young person’s ability to lead a normal
life. They should support a child or young person to
address the underlying causes of their offending
behaviour without creating barriers that are likely to

lead them back into the youth justice system.

As with bail, decision-makers need specialist expertise
in order to assess and respond to the needs of
Aboriginal children and young people in setting the
conditions of supervised community orders.
Magistrates who are trained and specialised in the
sentencing of Aboriginal children and young people are
best equipped to ensure that conditions attached to
community orders are reasonable, and that the child or
young person is realistically able to comply with them.
However, the sentencing framework must also support
this, and must not mandate the imposition of onerous,
unreasonable, unfair or unrealistic conditions. Rather, it
should be structured to minimise the use of restrictive
conditions.

Safe custody

Despite recent efforts to improve the operation of
Victoria’s youth justice centres, the state’s large-scale
institutional centres remain harmful and often unsafe
environments for Aboriginal children and young people.
The best-performing youth justice systems show that it
is essential to shift from large institutional facilities to
small, home-like residences close to young people’s
communities. Until the goal of no Aboriginal child or
young person being incarcerated is achieved, the
Commission recommends that Aboriginal children and
young people who receive custodial sentences be
supervised in an environment that is embedded in
culture, developmentally enriching, therapeutic, safe
and home-like.
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Improving cultural safety and support
in youth justice custody

The Commission observed recent efforts to improve
cultural safety in youth justice custody. However,
Victorian youth justice centres are, on the whole, not
culturally safe for Aboriginal children and young people.
This includes poor physical design, limited cultural
spaces and infrequent and inadequate access to
cultural programs.

Aboriginal children and young people need better
support to maintain, develop and strengthen their
cultural connections while in custody. This should
include ensuring that custodial placement decisions
prioritise placing each Aboriginal child or young person
with at least one other Aboriginal child or young person
where possible, and working with Aboriginal
communities to establish a community steering
committee to guide and monitor the design and
implementation of cultural services and programs in
youth justice centres.

In addition, all programs and services, including risk
assessments, should be culturally safe. The
Commission heard concerns that the risk assessment
tools used by Youth Justice are culturally inappropriate
and may contribute to higher rates of Aboriginal
children and young people being categorised as ‘high
risk’. There is research that supports these claims.

Data shows that Aboriginal children and young people
who are assessed using these tools are more likely to
receive a higher risk rating than non-Aboriginal children
and young people. This is problematic because it can
stigmatise a young person to be classified as ‘high
risk’, and lead to Aboriginal children and young people
being subjected to higher intensity interventions than
they require, which can in itself be criminogenic.

Youth Justice should validate its risk assessment tools
for use with Aboriginal children and young people and
ensure that all Aboriginal children and young people
have access to culturally safe youth offending programs
in custody, preferably delivered by Aboriginal
organisations.

Strengthening support for Aboriginal
Liaison Officers

Throughout the Taskforce and inquiry, the Commission
heard positive feedback about Aboriginal Liaison
Officers and observed the important role they play in
supporting the cultural needs of Aboriginal children and
young people in youth justice centres. However, the
Commission found that these roles are ill-defined and
overloaded. The Commission recommends that DJCS
review the Aboriginal Liaison Officer program to assess
how it can meet the competing needs and demands
placed on the program, with a view to strengthening it.

Harmful conditions in youth justice
centres

The Commission found that isolations and lockdowns
are harsh and damaging practices that occur too
frequently for Aboriginal children and young people in
Victoria’s youth justice centres, although the number of
isolations has reduced significantly in recent years.

I think for Aboriginal children, isolation, if you’ve
come from a family of neglect or been in and out
of foster [care] or Child Protection, isolation just
continues that paradigm of people not caring
about them, that they’re just a pain that needs to
be hidden. It’s a generational thing —

our ancestors were moved on to missions,

off Country, split from family. | think it brings up
that past trauma. It’s not good for their mental
health at all. It does more damage than good.

— Aboriginal Independent Visitor

The Commission also found that, despite some recent
improvements, Aboriginal children and young people,
and Aboriginal girls in particular, were substantially
over-represented in incidents of attempted suicide and
self-harm in Victoria’s youth justice centres. In 2018
and 2019, Aboriginal girls and young women were
involved in 63% of Category 2 incident reports relating
to self-harm, despite only accounting for 35% of the
female population in youth justice centres. Building on
the recent improvements, the Commission
recommends that DJCS develop a strategy to provide
consistent therapeutic responses to Aboriginal children
and young people at risk of suicide or self-harm in
youth justice centres.
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The Commission found that Aboriginal children and
young people inside Victorian youth justice centres also
experience violence and the use of force at
unacceptably high rates. In 2018-19, Aboriginal
children and young people were alarmingly over-
represented in relation to injury as a result of a serious
assault in custody. Many Aboriginal children and young
people told the Commission about experiencing or
witnessing conflict and violence in youth justice
custody.

In 2018 and 2019, force and restraints were used
against Aboriginal children and young people in
Victorian youth justice centres in 1,689 incidents, which
translates to more than twice a day, each day. The use
of handcuffs on Aboriginal girls and young women was
disproportionately high, accounting for 48% of
incidents involving girls and young women. It was
beyond the scope of this inquiry to assess the use of
force incidents in more detail; however, the over-
representation of Aboriginal children and young people
who had use of force techniques applied against them
warrants further analysis and monitoring by Youth
Justice.

Despite the high levels of violence and use of force in
Victoria’s youth justice centres, some children and
young people told the Commission that life is safer
behind bars.

Parkville felt like home. | went to school every
day. | had my own room and | was all set up. The
workers helped me, and | could talk to them. |
knew that when | woke up that | would have food
and stuff and wouldn’t have to worry about going
without food. The great part about Parkville is
that | knew | was safe. One day I reckon if | have
a really shit day | would try to do something to
end up back in there. | think if you were allowed
to smoke in Parkville, kids wouldn’t want to leave
ever. — Gabrielle, 15

Without discounting the positive effect that some Youth
Justice staff, teachers and health professionals can
have for children and young people in custody, this also
indicates that the Victorian Government is failing in its
obligation to ensure that all Aboriginal children and
young people have the support they need to grow and
thrive outside custody. Many of the children and young
people who told us that custody was positive for them
had also had prior involvement with the child protection

system, suggesting that there had been a failed
opportunity to provide safety and security in the
community.

This also suggests that some Aboriginal children and
young people experience a type of institutionalisation in
youth justice centres, where it becomes hard for them
to imagine a life beyond the gates. It is a serious
indictment on the government and society if children
and young people feel that they prefer to be in custody
than outside.

Leaving custody

The Commission found that Aboriginal children and
young people do not have consistent access to
culturally appropriate services and supports when they
leave custody.

Children and young people said they needed the right
kind of support after they left custody, including help
with finding work, housing and transport, and being
connected to cultural programs. Many children and
young people indicated that they also needed support
for material needs, such as clothes, phones and
transport.

I want to know what school I'm going to, where
I’ll be living, who is going to pick me up. | want
YJ [Youth Justice] to be supportive of me. Who
is going to be out the front waiting for me? | get
the feeling that I'm going to walk out of here with
my property, not going to know anyone, no
phone, who to contact. I’'m scared. It’s like
getting kicked out of home all over again.

- Pearl, 19

The Commission recommends that the Victorian
Government work with the Commonwealth
Government to ensure that all Aboriginal children and
young people who leave youth justice custody have
access to culturally appropriate and reliable
community-based support for as long as required. This
may include intensive case management; housing;
employment and training; and mental health, drug and
alcohol and cultural support services.
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Structural and institutional
racism

The Commission found during the Taskforce and
inquiry that there are vast disparities in the rates at
which Aboriginal and non-Aboriginal children and
young people enter the youth justice system, and in
how they are treated once in the system. As Aboriginal
children and young people move through the youth
justice system, they are over-represented at every step.
The factors contributing to over-representation are
numerous, complex and inter-related.

Over-representation does not reflect the criminality of
Aboriginal children and young people in the youth
justice system. Rather, it is the result of structural
racism produced by the structures, policies and
practices that underpin our social institutions and
determine how they operate.! This applies not only to
the youth justice system, but also to its inter-
relationship with other systems, including the child
protection, health, housing and education systems.2

The findings in this report demonstrate that present
inequalities in youth justice outcomes cannot be
disconnected from Australia’s racist history of systemic
oppression, dispossession and discrimination. The
current distribution of advantage and disadvantage is
not just a happenstance:® the material success of

1 ‘Structural racism’ describes the ways in which history,
public policies, institutional practices and culture interact
to maintain a racial hierarchy that allows privileges and
disadvantages to endure and adapt over time. This definition
conceptualises ‘institutional racism’ as an aspect of
structural racism. As articulated by John Powell,
‘[iinstitutional racism shifts our focus from the motives
of individual people to practices and procedures within
an institution. Structural racism shifts our attention from
the single, intra-institutional setting to inter-institutional
arrangements and interactions.’: JA Powell, ‘Structural
racism: building upon the insights of John Calmore’, North
Carolina Law Review, 2008, 86(3):791-816, p 796. A
structural racism lens helps us to identify and examine the
racial legacy of Australia’s past, how racism persists in
our state institutions, and how individuals internalise and
respond to racialised structures.

2 For further discussion of the relationship between different
social institutions and their practices that embed racist
outcomes for Aboriginal people in Australia, see C Cunneen,
‘Institutional racism and (in)justice: Australia in the 21st
century’, Decolonization of Criminology and Justice, 2019,
1(1):29-51.

3  Dr Camara Jones argues that adopting an ‘a-historical
stance’, whereby the present is disconnected from the
past and the distribution of advantage and disadvantage
is understood as ‘just a happenstance’, constrains our
understanding of how to make change happen: C Jones,
Seeing the water: seven values targets for anti-racism

Australian society is built upon the dispossession of
Aboriginal people* and historically, the criminal justice
system was employed as an instrument of this
dispossession.®

For Aboriginal children and young people in contact
with the youth justice system, these historical injustices
are not a thing of the past; they are an everyday reality.
Recognising the operation of structural racism allows
us to better understand the lived experiences of
Aboriginal children and young people in the youth
justice system, and what we can do to support them to
thrive.

action, Harvard Medical School Centre for Primary Care
website, 2020, accessed 20 February 2021.

4 M McKenna, Moment of truth: history and Australia’s future,
Quarterly Essay 69, Black Inc., 2018.

5 HBlagg, N Morgan, C Cunneen and A Ferrante, Systemic
racism as a factor in the over-representation of Aboriginal
people in the criminal justice system, Equal Opportunity
Commission, Melbourne, 2005, pp 28-29. See also State of
Victoria, Victorian Aboriginal Affairs Framework 2018-2023,
Department of Premier and Cabinet, Victorian Government,
2018, p 26: ‘The structures and systems established during
colonisation had the specific intent to exclude Aboriginal
people and their laws, customs and traditions, resulting in
entrenched systemic and structural racism.’
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Findings and recommendations

Chapter 4

A self-determined youth

justice system

Finding 1

Services designed, controlled and delivered by

the Aboriginal community have the greatest
potential to produce the best outcomes for
Aboriginal children and young people.

Recommendation 1

That the new Youth Justice Act:

a) enable the Secretary of DJCS to authorise
Aboriginal communities to design, administer and
supervise elements of the youth justice system,

including:

e delivering cautions and alternatives to proceedings,
including diversionary options

e delivering family group

conferencing and restorative

justice group conferencing

e determining the location and delivery of hearings
(including Koori Court hearings)

e determining the conditions of community-based

youth justice orders

e designing and administering community-based
youth justice options, including alternatives to

custody

b) place a positive duty on the Secretary of DJCS to
develop strategic partnerships with Aboriginal
communities, and report regularly on measures
taken to improve outcomes for Aboriginal children

and young people.

Recommendation 2

That the Victorian Government resource and develop
the capacity of Aboriginal organisations to design,
coordinate and deliver youth supports, including
through a peak body or bodies for Aboriginal youth
sector workers and organisations.

Finding 2

Current collection and reporting of data on the

experiences of, and outcomes for, Aboriginal
children and young people in the youth justice
system are inadequate.

Recommendation 3

That the Victorian Government ensure that relevant
agencies record data on Aboriginal and non-Aboriginal
children and young people at each point in their journey
through the youth justice system, using indicators
developed and approved in partnership with the
Aboriginal community.

Recommendation 4

That DJCS, in partnership with the Aboriginal
community, establish a centralised mechanism for the
regular publishing of accurate, cross-agency, linked
data to provide a single, authoritative source of
information on Aboriginal children and young people in
the youth justice system and their outcomes.

Recommendation 5

That DJCS partner with an Aboriginal organisation to
pilot Kapiti Youth Support’s Outcomes Measurement
Model used in New Zealand.
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Chapter 5
A just & age-appropriate
system

Finding 3

The youth justice system is disproportionately
focused on late, crisis-driven, punitive
responses to offending behaviour, at the
expense of effective early interventions and
supports that meet the individual needs and
reflect the unique experiences of Aboriginal
children and young people, and keep them in
the community and out of the system.

Recommendation 6

That the Aboriginal Youth Justice Strategy prioritise
early intervention and prevention strategies and justice
reinvestment programs led by the Aboriginal
community.

Recommendation 7

That the Victorian Government resource the
establishment of a culturally based, multi-service,
accessible youth hub in each region to coordinate and
provide holistic supports for Aboriginal children and
young people. Youth hubs should be designed and
developed in partnership with, and managed by,
Aboriginal communities and organisations.

Finding 4

Victoria’s low minimum age of criminal

responsibility disproportionately harms
Aboriginal children.

Recommendation 8

That the Children, Youth and Families Act 2005 be
amended to increase the minimum age of criminal
responsibility in Victoria to 14 years. This should not be
subject to any exceptions.

Recommendation 9

That the Victorian Government, in partnership with
Aboriginal organisations, develop and provide a range
of culturally responsive and gender-specific programs
and services that are tailored to meet the needs of
Aboriginal children under the age of 14 years who are
engaging in anti-social behaviour, and to address the
factors contributing to the behaviour.

Finding 5

Current laws allowing children to be remanded
in, or sentenced to, youth justice custody
disproportionately harm Aboriginal children.

Recommendation 10

That the Children, Youth and Families Act 2005, the
Sentencing Act 1991 and the Bail Act 1977 be
amended to prohibit;

a) children under the age of 16 years being sentenced
to, or remanded in, youth justice custody

b) children under the age of 18 years being sentenced
to adult imprisonment

c) the transfer of children under the age of 18 years
from youth justice custody to an adult prison.

Recommendation 11

That the new Youth Justice Act require youth justice
system decision-makers:

a) to prioritise early intervention and diversionary
processes at all points on the youth justice system
continuum

b) to ensure that children and young people are
subject to the least intrusive intervention that is
necessary in the circumstances, including a
decision not to take any formal action against the
child or young person

C) not to commence a criminal proceeding against a
child or young person if there is another appropriate
means of dealing with the matter.
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Findings and recommendations

Chapter 6
A child-centred system

Finding 6

Government agencies often fail to act in a
collaborative, coordinated and integrated way to
provide support to Aboriginal children and
young people involved in the youth justice
system. This limits positive outcomes and
compounds disadvantage.

Finding 7

When agencies collaborate and focus on young
people’s individual needs and strengths, better
outcomes are achieved.

Recommendation 12

That the Victorian Government pilot in at least 2 regions
an integrated case management program for Aboriginal
children and young people in the youth justice system,
based on A place to go.

Recommendation 13

That Youth Justice ensure that the proposed Aboriginal
Case Management Review Panels are chaired by a
senior Aboriginal person, include senior representatives
of relevant departments and service providers, adopt a
strengths-based approach, give due weight to the
views of the child or young person and place culture at
their centre. The panels should be monitored at
Secretary level by all relevant departments to ensure
collaboration and accountability in relation to nominated
actions, and to identify and address any systemic
issues that arise. The panels should be established in
consultation with the Commissioner for Aboriginal
Children and Young People.

Recommendation 14

That Youth Justice establish regular regional Koori
youth justice forums with local justice partners and
social services.

Finding 8

Aboriginal children and young people are able to
receive better support and feel more connected
to services when they have a trusted, reliable
adult in their lives who is able to advocate for
their needs. In many cases, this will be an
Aboriginal worker.

Recommendation 15

That Youth Justice ensure that its staff are adequately
resourced and trained to comply with practice
guidelines focused on building trusting, stable and
therapeutic relationships with Aboriginal children and
young people. In particular, Youth Justice staff should
be equipped to understand and respond to different
behaviours in Aboriginal children and young people,
and to apply a culturally safe and trauma-informed
approach.

Recommendation 16

That Youth Justice review its policies, guidelines and
training to ensure that they do not promote ‘deficit
discourse’ with respect to Aboriginal children and
young people, and consider the adoption of a
strengths-based framework for case management of
Aboriginal children and young people.

Recommendation 17

That the Victorian Government, in implementing the
expansion of the Community-Based Koori Youth
Justice Program announced in March 2021, ensure
that the program has sufficient capacity to provide
holistic support for Aboriginal children and young
people in the youth justice system, including through
increased brokerage funding and an appropriate
gender distribution among Koori Youth Justice workers
(see Recommendation 21).
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Recommendation 18

That Youth Justice develop a framework to identify an
Aboriginal child or young person’s most trusted worker,
and give them a central role in planning and decision-
making concerning the child or young person’s care.
DFFH should commit to the same framework for
Aboriginal children and young people for whom DFFH
has joint responsibility with Youth Justice. This should
be reflected in the revised protocol between Child
Protection and Youth Justice (see Recommendation
40).

Finding 9
Meaningful participation by Aboriginal children

and young people in the youth justice system is
limited.

Recommendation 19

That Youth Justice ensure that Aboriginal children and
young people have meaningful input into, and influence
on, the decisions that affect them in the youth justice
system. This should include working with the Koorie
Youth Council or another Aboriginal youth organisation
to develop Youth Justice youth participation principles,
and implementing regular and ongoing training for staff
on effective youth participation.

Recommendation 20

That the Victorian Government fund and partner with
the Koorie Youth Council to design, implement and
lead a whole-of-government Aboriginal youth
engagement strategy.

Finding 10

The youth justice system often fails to
adequately respond to the individual needs of
Aboriginal girls and young women, children and
young people with disability, and LGBTQI+
young people.

Recommendation 21

That DJCS ensure that the youth justice system is
responsive to the specific needs of all Aboriginal
children and young people, including young women,
young people with disability and LGBTQI+ young
people. This should include:

resourcing more Aboriginal-led, designed and
delivered programs for Aboriginal girls and young
women

employing more female Koori Youth Justice workers

ensuring that all children and young people entering
Youth Justice supervision or youth justice custody
are screened for disability, referred for a further
assessment if the result indicates the likelihood of a
disability, and assisted to access appropriate
supports

ensuring that disability screening and assessment
tools and processes are culturally appropriate

implementing specific training for all Youth Justice
staff in relation to working with LGBTQI+ children
and young people

reviewing policies, procedures and accommodation
options to ensure that the needs of transgender and
gender-diverse children and young people are met,
including by amending databases so that they can
accurately record gender descriptors.

Chapter 7 Family, community
& culture

Finding 11

Family and community are strong supports for
Aboriginal children and young people in contact
with the youth justice system, and are critical to
creating lasting and positive change in their
lives.

Finding 12

Youth Justice fails to meaningfully involve the
families of many Aboriginal children and young
people under community supervision in
planning, decision-making, programs and
supports.
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Findings and recommendations

Recommendation 22

That DJCS work with DFFH, DET and other agencies,
and in partnership with the Aboriginal community, to
implement mandatory pre-charge family group
conferencing, based on the New Zealand model, for all
children and young people whom police are
considering charging, and for whom a warning, caution
or other less intensive diversionary process is not
appropriate.

Without limiting the purposes of the pre-charge family
group conference, its primary purpose should be to
provide:

a) integrated and coordinated welfare responses to
address the holistic needs of children and young
people and the underlying causes of their offending
behaviour

b) a formal mechanism for family involvement in
planning and decision-making regarding appropriate
interventions and supports for the child and their
family.

Recommendation 23

That DJCS convene a working group of Aboriginal
organisations to design Aboriginal-led family group
conferences for Aboriginal children and young people,
informed by iwi-led conferences in New Zealand.

Finding 13

Youth Justice fails to keep many Aboriginal
children and young people in custody connected
to their families and communities. Contact with
families is often inadequately planned,
communicated and supported. This can harm
the wellbeing of Aboriginal children and young
people and their families.

Recommendation 24

That Youth Justice strengthen family and community
connection for Aboriginal children and young people in
custody by:

a) expanding the definition of ‘family’ for Aboriginal
children and young people in all practice guidelines,
instructions and procedures to include extended
family, kin and Aboriginal community members

o

implementing a generous visits program to increase
the frequency and flexibility of visits, leave, and
phone and virtual contact

o

providing adequate information to children and
young people and their families about visits and
other contact opportunities, and proactively
planning regular visits and communication with
family

&

amending practice guidelines and procedures to
ensure that contact (including through phone calls)
is not linked to, or limited by, children and young
people’s behaviour or ranking in behaviour
management systems

C)

continuing the availability of video visits post-
COVID-19 to enable more frequent contact, or to
facilitate contact when physical visits are not
possible.

Finding 14

The families of Aboriginal children and young
people in the youth justice system experience
multiple forms of disadvantage. Youth Justice,
Child Protection and other agencies often do not
provide adequate support to address the needs
of Aboriginal families whose children are
involved in the youth justice system.

Finding 15

Youth Justice often fails to recognise and
support the caring responsibilities of the many
Aboriginal young people in the youth justice
system who are themselves parents or carers.
This can contribute to intergenerational harm
and youth justice system involvement.
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That the Victorian Government fund holistic family
support programs, including through services delivering
multi-systemic therapies, to address disadvantage
experienced by the families of Aboriginal children and
young people in the youth justice system. These
programs should be available in every region and
designed and led by Aboriginal organisations. They
should be available through youth justice family group
conferencing, in addition to other avenues.

That Youth Justice improve its support for Aboriginal
children and young people and their families by:

a) updating its practice guidelines to ensure that they
clearly address the impact of family disadvantage
on Aboriginal children and young people’s ability to
comply with Youth Justice obligations, and direct
Youth Justice staff to facilitate or provide necessary
family supports

b) ensuring that its practice guideline on working with
families addresses the situation of young people
with their own caring responsibilities.

That youth justice family group conferencing include
consideration of Aboriginal children and young people’s
family circumstances, home environment and caring
responsibilities, with a view to identifying and facilitating
all necessary family supports.

Finding 16

Connection to culture can be transformative and
instrumental in supporting Aboriginal children
and young people to avoid contact with the

youth justice system. However, the youth justice
system does not facilitate meaningful
connections to culture for most Aboriginal
children and young people.

That the new Youth Justice Act require youth justice
system decision-makers at all points on the youth
justice continuum, including police, judicial officers and
Youth Justice staff, to:

a) recognise that strong connections with culture,
family and community are essential for Aboriginal
children and young people to thrive

b) have regard to the need to strengthen connection
to culture, family and community in decision-making
affecting Aboriginal children and young people.

That the new Youth Justice Act require the Secretary of
DJCS to ensure that every Aboriginal child and young
person under Youth Justice supervision has a cultural
support plan.

That Youth Justice review and update its approach to
cultural support planning, with a view to improving
practice and accountability in complying with practice
guidelines and strengthening the role of families. The
review should consider the need for additional
resourcing for Aboriginal organisations to develop and
implement high-quality cultural support plans for
children and young people in the youth justice system.

That DJCS ensure that the families of Aboriginal
children and young people are meaningfully involved in
the Youth Justice cultural support planning process,
whether by means of family group conferencing or
through the strengthening of existing processes.

That DJCS, DFFH and DET work together and with
Aboriginal organisations to develop protocols for the
sharing of cultural support plans with the young
person’s consent. An Aboriginal child or young person
should only have one cultural support plan across all
agencies.
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Recommendation 33

That the Victorian Government implement systems to
ensure that there is appropriate monitoring of the
quality and implementation of cultural support plans,
and the involvement of the young person and their
family in the development of plans.

Chapter 8 A caring & stable
home

Finding 17

Most Aboriginal children and young people
under Youth Justice supervision have also
experienced Child Protection involvement. Many
of these ‘crossover children’ have also
experienced out-of-home care. In some cases,
the experience of out-of-home care and, in
particular, residential care, contributes to
offending behaviour, police contact and
involvement in the youth justice system for
Aboriginal children and young people.

Recommendation 34

That the Victorian Government monitor and publicly
report on the implementation of the Framework to
reduce criminalisation of young people in residential
care, including a focus on its effectiveness at reducing
the criminalisation of Aboriginal children and young
people.

Recommendation 35

That DJCS support the development, including via
adequate resourcing, of a crossover list between the
Family Division and the Criminal Division of the
Children’s Court, beginning with regional headquarter
courts, to strengthen the court’s ability to identify and
meet the needs of Aboriginal children and young
people, and holistically address the underlying causes
of their offending behaviour.

Recommendation 36

That the Victorian Government ensure that sentencing
legislation requires judicial officers to consider the
impact of various factors on a child or young person’s
behaviour, including:

a)

kS)

o

e

L0

the systemic racism, increased disadvantage and
postcolonial and intergenerational trauma
experienced by Aboriginal children and young
people, including any culturally inappropriate
responses that may have worsened the effects of
trauma

any experience of trauma, including the effect of
that trauma on the child or young person’s
development and capacity to avoid problematic
behaviour, and the relationship between trauma and
any mental illness, neurological difficulties or
developmental issues

removal from family, home, community and school,
or other disruption to the child or young person’s
living situation or education

any experience of out-of-hnome care, particularly
foster care and residential care, including the
number of placements and carers, and the need for
the child or young person to have safe, stable and
secure living arrangements

the child or young person’s age, including
developmental age, when they first offended and at
their current offence and sentence.

Finding 18

The child protection system does not provide a
stable, caring home for too many children and
young people involved with Child Protection and
Youth Justice. In particular, the current
residential care system often fails to provide a
caring home for Aboriginal children and young
people, instead placing them at an unacceptable
risk of harm.
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Finding 19

The child protection system is failing to act ‘as a
good parent would’ for too many Aboriginal
children and young people involved with Child

Protection and Youth Justice. In particular, the
child protection system too often abdicates its
responsibilities to children and young people
when they come into contact with the youth
justice system.

Recommendation 37

That the Victorian Government continue to build on its
commitment to improve early intervention and family
preservation services, with new investment over time
informed by monitoring of recently funded and other
existing programs.

Recommendation 38

That the Victorian Government, in implementing the
recommendations from the Commission’s In our own
words inquiry, particularly recommendation 16, work
with Aboriginal organisations to identify and develop
alternatives to residential care that meet the needs of
Aboriginal children and young people with complex
trauma and challenging behaviours.

Recommendation 39

That DFFH work in partnership with the Aboriginal
Children’s Forum, the Aboriginal Justice Forum and
relevant departments to develop a strategy to divert
Aboriginal children in out-of-home care from entering or
progressing in the youth justice system.

Recommendation 40

That:

a) DJCS and DFFH urgently review and update the
Protocol between child protection and youth justice

b) DFFH provide clear guidance to Child Protection
workers in both the Child Protection Manual and the
Protocol between child protection and youth justice
to clarify their obligations to perform their statutory
duty to the children and young people they work
with throughout any contact with the youth justice
system. Similar guidance should be provided to
contracted agencies.

Recommendation 41

That DFFH ensure that Child Protection is properly
supporting children and young people involved in both
the youth justice and child protection systems,
preferably by establishing a senior ‘crossover’ role in
each division or by another mechanism that achieves
the same outcome.

Recommendation 42

That the Victorian Government require and resource
Child Protection to provide an appropriate level of
support to children and young people throughout their
contact with the youth justice system, including by:

a) rostering Child Protection staff to the Children’s
Court

b) empowering the Criminal Division of the Children’s
Court to compel Child Protection workers and/or
contracted agency staff to attend hearings and to
provide the court with reports concerning children
and young people under Child Protection’s care

c) ensuring that Child Protection workers and/or
contracted agency staff visit and support children
and young people in custody, actively engage with
Youth Justice staff and attend hearings,
appointments, assessments and meetings as
advocates for children involved with both Youth
Justice and Child Protection.

Finding 20

A significant proportion of Aboriginal children
and young people in the youth justice system
experience housing insecurity. For some young
people, insecure housing and involvement in the
youth justice system are directly linked.
Supported accommodation can assist these
young people to stay out of the youth justice
system.

Recommendation 43

That the Victorian Government establish Aboriginal
community-controlled crisis accommodation for
Aboriginal children and young people in every region,
informed by the model provided by Nungurra Youth
Accommodation Services.
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Recommendation 44

That the Victorian Government establish at least 4
Aboriginal community-controlled youth foyers across
the state, with consideration given to 3 regional
locations and one metropolitan location.

Chapter 9 Wellbeing

Finding 21

Many Aboriginal children and young people in
contact with the youth justice system experience
poor mental health and low levels of access to
mental health services.

Recommendation 45

That DJCS fast-track plans to introduce mandatory,
ongoing mental health training for Youth Justice
community staff to enable them to identify, understand
and respond to trauma and mental health concerns
experienced by Aboriginal children and young people.

Recommendation 46

That the Victorian Government resource Aboriginal
organisations to provide in-reach mental health support
for Aboriginal children and young people in youth
justice custody, and facilitate transitional and post-
release mental health treatment for Aboriginal children
and young people.

Finding 22

Most Aboriginal children and young people in
contact with the youth justice system experience
substance misuse.

Recommendation 47

That the Victorian Government work with the Aboriginal
community to design and establish at least 2 healing
centres for Aboriginal children and young people, in
addition to Bunjilwarra and Baroona. Consideration
should be given to establishing a dedicated healing
centre for Aboriginal girls and young women, and
another for Aboriginal children and young people under
the age of 16 years.

Finding 23

Many Aboriginal children and young people and
their families and community members believe
that Aboriginal cultural mentoring programs
improve young people’s mental health and
wellbeing, make a positive difference in their
lives and reduce offending behaviour.

Recommendation 48

That the Victorian Government:

a) resource additional strengths-based cultural
mentoring programs for Aboriginal children and
young people across the state, designed in
partnership with local Aboriginal commmunities and in
accordance with youth participation principles

b) in expanding the Aboriginal Youth Mentoring
Program under the Aboriginal Youth Justice
Strategy, establish dedicated programs for
Aboriginal girls and young women, and for
Aboriginal children and young people in custody.

Chapter 10
Education & learning

Finding 24

Most Aboriginal children and young people in
contact with the youth justice system have
experienced disengagement and exclusion from
education.

Recommendation 49

That the Victorian Government improve Aboriginal
children and young people’s engagement in education
by:

a) expanding the Navigator program to include
children aged 10 years and above

b) ensuring targeted educational support for Aboriginal
children and young people in the youth justice
system, whether through the expansion of the
LOOKOUT program, the Youth Justice Education
Pathway Coordinator role, the Education Justice
Initiative program or the role of Parkville College
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c) resourcing the expansion of the Out Teach program
to another region, with consideration given to it
being led by an Aboriginal organisation

£

expanding the Aboriginal Early School Leavers
program to enable more Aboriginal organisations to
provide material support to Aboriginal children and
young people in contact with the youth justice
system

)

considering the expansion of referral pathways to
the Aboriginal Youth Support Service from
education providers

f) regularly publishing data on the suspension of
Aboriginal children and young people from Victorian
government schools

g) implementing mandatory reporting of informal
expulsions and requiring parents or guardians to
provide information regarding the student’s
departure from school, in line with the Victorian
Ombudsman’s 2017 recommendations

=

strengthening efforts to tackle and eliminate racism
in schools.

Finding 25

Aboriginal children and young people want to

learn about and feel connected to their culture in
education and learning environments.

Recommendation 50

That DET consult Aboriginal children and young people
and work in partnership with Aboriginal communities to
design and deliver additional schooling options
embedded in culture for Aboriginal students, taking into
consideration the example of Worawa College.

Finding 26

Aboriginal children and young people, their
families and community members believe an

operational Aboriginal engagement role located
in schools and dedicated to supporting at-risk
young people would reduce contact with the
youth justice system.

Recommendation 51

That DET review the supports provided to Aboriginal
children and young people, including the Koorie
Engagement Support Officer (KESO) role, with a view
to increasing direct support for Aboriginal children and
young people in schools, and prioritising access to
educational support for Aboriginal children and young
people in the youth justice system.

Finding 27

Aboriginal children and young people in custody
want their education to be strengths-based and
embedded in culture, and to support
employment upon release.

Recommendation 52

That DET develop and fund an ongoing identified
Aboriginal education support role for Parkville College
at each youth justice centre. The role should have a
particular focus on directly assisting Aboriginal students
in the classroom and with planning transition into
education or employment pathways in the community.

Recommendation 53

That the Victorian Government expand partnerships
with community organisations and implement a
strategy to create more employment opportunities in a
variety of fields for Aboriginal children and young
people in contact with the youth justice system, with
priority for those leaving custody.
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Chapter 11
Entering the youth justice
system

Finding 28

Limits to the Commission’s mandate meant we
could not inquire into the role of police in
contributing to the over-representation of
Aboriginal children and young people in the
youth justice system. However, the experiences
children and young people shared with us, and
our research, raise significant concerns about
police systems, practice and culture. These
concerns include:

unacceptable discrepancy in the use of
cautions between Aboriginal and non-
Aboriginal children and young people

mistreatment by police during arrest and
other contact

excessive detention and mistreatment during
detention in police cells

a lack of faith in the police complaints
process.

Recommendation 54

That the Victorian Government commission an
independent and properly mandated body with
specialist knowledge and expertise in relation to
children and young people to undertake an urgent
review of the experiences of Aboriginal children and
young people with Victoria Police. This review should:

a) include an examination of police powers and the
exercise of discretion in the investigation and
processing of Aboriginal children and young people
suspected of offending, including cautioning,
diversion, arrest, summons, custody and
complaints processes

b) be empowered to make recommendations for

improved police practice and policy in relation to
Aboriginal children and young people.

Chapter 12
Pathways out of the youth
justice system

Finding 29

Diversion can be an effective response to
offending behaviour, which in turn can limit the
ongoing involvement of children and young
people in the youth justice system. However,
Aboriginal children and young people have
insufficient access to culturally appropriate
diversion programs across Victoria.

Recommendation 55

That the Victorian Government prioritise investment in
Aboriginal-led diversionary programs across Victoria
that meet the needs of Aboriginal children and young
people, drawing on relevant interstate and New
Zealand examples.

Recommendation 56

That the Victorian statutory Children’s Court diversion
scheme be amended to maximise opportunities for
children and young people to obtain diversion. This
should include introducing a presumption in favour of
diversion, removing the requirement for prosecutorial
consent to diversion, and reviewing current exclusions
under section 356B of the Children, Youth and Families
Act 2005 for certain road safety offences.

Finding 30

Aspects of the bail system create barriers to
Aboriginal children and young people being
granted bail and complying with bail conditions,
exposing them to damaging custodial remand
environments.

Recommendation 57

That the Bail Act 1977 be amended to exclude children
and young people from the operation of the 2017 and
2018 amendments, including the requirement to show
exceptional circumstances or compelling reasons.
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That the Bail Act 1977 be amended to expand sections
3A and 3B to require decision-makers, in making
determinations under the Act, to take into account:

a) the systemic racism, increased disadvantage and
postcolonial and intergenerational trauma
experienced by Aboriginal children and young
people, including any culturally inappropriate
responses that may have worsened the effects of
trauma

b) any experience of trauma, including the effect of
that trauma on the child or young person’s
development and capacity to avoid problematic
behaviour, and the relationship between trauma and
any mental iliness, neurological difficulties or
developmental issues

c) removal from family, home, community or school, or
other disruption to the child or young person’s living
situation or education

d) any experience of out-of-home care, particularly
foster care and residential care, including the
number of placements and carers, and the need for
the child or young person to have safe, stable and
secure living arrangements

e) the child or young person’s age, including
developmental age, at the time of the alleged
offence.

That the Victorian Government fully resource a 24-hour
pbail system for children and young people across
Victoria, whether this is a Children’s Court bail and
remand service, or otherwise involves access to
specialised and trained decision-makers who have
expertise in working with children and young people,
and Aboriginal children and young people. The 24-hour
bail system should also include access to
corresponding support services.

To reduce the likelihood of remand and increase
compliance with bail orders, that the Victorian
Government:

a) increase the number of roles in the Koori Intensive
Support Program to enable statewide access

b) resource and, in partnership with Aboriginal
organisations, establish therapeutic, home-like
supported bail accommodation options across
Victoria.

Finding 31

Aboriginal children and young people are
experiencing remand at unacceptably high rates,
putting them at risk of harm and entrenchment
in the youth justice system.

That the Victorian Government work towards having no
Aboriginal child or young person on remand. As a step
towards this, the Victorian Government should provide
community-based alternatives to custody for Aboriginal
young people on remand. In particular, DJCS should
invest in establishing a minimum of 2 small, home-like
facilities that provide therapeutic and culturally
appropriate care for Aboriginal children and young
people on remand.

Our youth, our way

Commission for Children and Young People 51




Findings and recommendations

Finding 32

The court experiences of Aboriginal children and
young people in the youth justice system are
mixed. The Children’s Koori Court has strong
potential to improve engagement and outcomes
for Aboriginal children and young people, but is
not consistently accessible across Victoria.

Recommendation 62

That the Victorian Government resource the expansion
of the fully specialised Children’s Court, commencing
with rural and regional headquarter courts, to support
the court’s work with Aboriginal children and young
people. Specialisation for all magistrates undertaking
Children’s Court work should include training in child
and adolescent development, trauma, adolescent
mental health, cognitive and communication deficits,
and Aboriginal cultural safety.

Recommendation 63

That the Children’s Koori Court be expanded to sit at
more locations and with greater frequency at existing
locations.

Recommendation 64

That the Victorian Government review the role of Elders
in the Children’s Koori Court process with a view to
strengthening Elder participation and self-
determination. This should include consideration of the
role of Elders in New Zealand’s Rangatahi Courts and
Queensland’s Youth Murri Courts, and the ability to
conduct hearings in more culturally appropriate spaces.

Finding 33

Aboriginal children and young people have
mixed experiences with legal assistance
services, and many do not have a good
understanding of the criminal legal process.

Recommendation 65

That the Victorian Government ensure that Balit Ngulu
is resourced to provide specialist legal services
statewide for Aboriginal children and young people on
an ongoing basis.

Recommendation 66

That the Victorian Government develop and implement
measures to increase the capacity of mainstream legal
assistance providers to ensure culturally and age-
appropriate services are delivered to Aboriginal children
and young people.

Finding 34

Supervised community orders provide
alternatives to custody, but their conditions can
set Aboriginal children and young people up to
fail and further entrench them in the youth
justice system.

Recommendation 67

That the Children, Youth and Families Act 2005 be
amended to include a presumption against the use of
restrictive conditions in supervised community orders,
except where necessary and achievable in the
individual circumstances of the child or young person.
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Chapter 13 Finding 36

Safe Custody Aboriginal Liaison Officers play an important role
in supporting the cultural needs of Aboriginal

children and young people in youth justice
centres. However, these roles are ill-defined and
overloaded.

Finding 35

Despite some efforts to improve cultural safety,
Victorian youth justice centres are large
institutional facilities that are not culturally safe
for Aboriginal children and young people.

Recommendation 69

That DJCS review the Aboriginal Liaison Officer
program to assess how it can meet the competing
needs and demands placed on the program, with a
view to strengthening it. The review should include an
That DJCS: assessment of the training needs of, and remuneration
for, the Aboriginal Liaison Officer role.

Recommendation 68

a) work with Aboriginal communities in Victoria to
establish a community steering committee to guide
and monitor the design and implementation of

cultural services and programs in youth justice Finding 37
centres While the number of isolations in youth justice

b) validate its risk assessment tools for use with custody has reduced in recent years, isolations
Aboriginal children and young people and lockdowns are harsh and damaging

) ensure that all Aboriginal children and young people prgctices that occur too fregue.ntly for Aboriginal
have access to culturally safe youth offending children and young people in Victoria’s youth

programs in custody, preferably delivered by justice centres.
Aboriginal organisations

d) establish a dedicated, permanent indoor cultural )
space at the Malmsbury youth justice centre secure Recommendation 70

site That DJCS:

e) evaluate the recent improvements to cultural spaces
in youth justice centres and continue to improve
these spaces to provide access to culturally
enriching environments

a) urgently progress the implementation of the Youth
Justice custodial workforce plan, and monitor the
extent to which it is reducing the use of isolation

. " o and lockdown
f) ensure that custodial placement decisions prioritise,

where possible, placing Aboriginal children and
young people with at least one other Aboriginal
child or young person

b) ensure that culturally supportive therapeutic spaces
as an alternative to separation, isolation or seclusion
rooms are established in youth justice centres

c) immediately introduce care packages for all children
and young people experiencing isolation or
lockdown to relieve stress, boredom and
psychological damage.

g) give every Aboriginal child or young person
remanded or sentenced to custody a cultural
connection package, preferably tailored to their
needs and cultural connection. This care package
should not be connected with behaviour
management and incentive programs.
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Recommendation 71

That the Victorian Government ensure that the body
designated as the National Preventive Mechanism for
youth justice facilities is a body with specialist expertise
in children and young people including child
development, working with vulnerable children and
young people, and Aboriginal children and young
people.

Finding 38

Aboriginal children and young people are at
higher risk of serious injury or death by self-
harm or suicide than other children and young
people in Victoria’s youth justice centres.

Recommendation 72

That DJCS urgently develop a strategy to provide
improved, consistent and therapeutic responses to
children and young people at risk of suicide or self-
harm in youth justice centres. The strategy should
include specific elements to ensure a culturally safe and
improved response to Aboriginal children and young
people.

Finding 39

Aboriginal children and young people inside

Victorian youth justice centres experience
violence and use of force at unacceptably high
rates.

Recommendation 73

That DJCS fast-track plans to equip custodial staff with
the training and skills they need to undertake trauma-
informed, evidence-based and person-centred
interventions. This should include support to
understand the trauma often experienced by, and
complex needs of, children and young people in
custody, and to anticipate, de-escalate and respond
effectively to challenging behaviours without resorting
to the use of force. Training should also include a
specific focus on intergenerational trauma.

Finding 40

Victoria’s large-scale institutional youth justice
centres are harmful, often unsafe environments
for Aboriginal children and young people. The
best-performing youth justice systems show that
it is essential to shift from large institutional
facilities to small, home-like residences close to
young people’s communities.

Recommendation 74

That the Victorian Government work towards having no
Aboriginal child or young person in custody. As a step
towards this, the Victorian Government should work
with Aboriginal communities to establish 3 small,
home-like facilities for Aboriginal children and young
people serving custodial sentences. These facilities
should have no more than 6 beds. Although these
facilities would be secure, they must allow for Aboriginal
children and young people to connect with their culture
and community.

Finding 41

The transition from custody back into the
community is a critical point in time, but

Aboriginal children and young people do not
have consistent access to culturally appropriate
services and supports when they leave custody.

Recommendation 75

That the Victorian Government work with the
Commonwealth Government to ensure that all
Aboriginal children and young people who leave youth
justice custody have access to culturally appropriate
and reliable community-based support for as long as
required. This may include intensive case management,
housing, employment and training, and mental health,
drug and alcohol and cultural support services.
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About this report

This report is the culmination of the Koori Youth Justice
Taskforce and the Commission’s systemic inquiry into
the over-representation of Aboriginal children and
young people in the youth justice system.

Koori Youth Justice Taskforce

In 2016, the Victorian Government commenced a
system-wide review of youth justice services,
conducted by Penny Armytage and James Ogloff. The
findings of this review were published in 2017 in Youth
justice review and strategy: meeting needs and
reducing offending (Youth Justice Review).® The Youth
Justice Review observed that the youth justice system
had failed to address the over-representation of
Aboriginal children and young people and
recommended that the Commissioner for Aboriginal
Children and Young People be resourced to undertake
‘the equivalent of a Taskforce 1000 project for every
Koori young person involved in youth justice’.”

In response to this recormmendation, the Victorian
Government supported the Koori Youth Justice
Taskforce, led by the Commissioner for Aboriginal
Children and Young People in partnership with the
Department of Justice and Community Safety (DJCS),
to examine the cases of Aboriginal children and young
people in contact with Youth Justice, and to seek to
identify and respond to particular issues that impact on
their development, wellbeing and cultural
connectedness. The Taskforce is a key initiative under
Burra Lotjpa Dunguludja.®

The Taskforce included all Aboriginal children and
young people in contact with Youth Justice programs
(including those on supervised balil, diversion,
community orders and in custody) during the period

6 P Armytage and J Ogloff, Youth justice review and
strategy: meeting needs and reducing offending, Victorian
Government, 2017.

7  Recommendation 6.27: Armytage and Ogloff, Youth justice
review and strategy, Part 2, p 94. Taskforce 1000 was
established in 2014 in response to the over-representation of
Victorian Aboriginal children in out-of-home care. It examined
the individual circumstances of 980 children and was co-
chaired by the Secretary of DHHS and the Commissioner for
Aboriginal Children and Young People.

8  Goal 4.1: State of Victoria, Burra Lotjpa Dunguludja:
Victorian Aboriginal Justice Agreement Phase 4, \ictorian
Government, 2018.

1 October 2018 to 31 March 2019 — a total of 296
children and young people. Most were aged under

18 years; however, a proportion were aged 18 years or
older (for example, those in the dual track system at
Malmsbury youth justice centre).®

The Taskforce had 3 main components:

e a case file review

e case planning sessions for individual children and
young people

e regional forums involving youth justice stakeholders
throughout Victoria.

Taskforce case file review (‘audit tool’)

The Taskforce undertook a review of each child and
young person’s case file. This involved the completion
by Youth Justice staff of a desktop survey (referred to
throughout the Taskforce as the ‘audit tool’) for each
child or young person. The survey contained 233
questions, with 35 additional ‘follow up’ questions,
covering family history, health and wellbeing, cultural
connectedness (including cultural support plans),
disability, trauma and family violence, substance use,
education, training and employment, housing,
assessments, early intervention and diversion, bail,
court, Youth Justice involvement, custody, Youth
Justice Aboriginal services and Child Protection history.

The survey was designed by DJCS and the
Commission in partnership. The questions were
endorsed by a reference group comprising
representatives of Aboriginal community-controlled
organisations (ACCOs) and relevant

government agencies.

The survey was completed primarily by Youth Justice
case managers using information from the Youth
Justice Client Relationship Information System (CRIS).
Answers to some questions relied on information from
Justice Health, the Department of Health and Human
Services (DHHS), ™ the Department of Education and

9  See Chapter 3 ‘Overview of the Victorian youth justice
system’ for an explanation of the dual track system.

10 From 1 February 2021 the Department of Health and Human
Services (DHHS) was split into 2 new departments: the
Department of Health, and the Department of Families,
Fairness and Housing (DFFH). As the Taskforce and inquiry
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1. About this report

Training (DET) and Victoria Police, and those agencies
were responsible for completing relevant parts of the
survey. Written consent was obtained from children
and young people for the sharing and use of

their information.

Limitations

The Commission notes the following significant
limitations in the data obtained from the Taskforce case
file review:

¢ The survey completion rate was in some cases and
regions considerably lower than expected.

e |In many cases, questions were answered
‘unknown’ or ‘unable to ascertain from CRIS’ or left
blank, or information was internally inconsistent
or contradictory.™

¢ |n some cases, entire sections of the survey were
left blank.

¢ CRIS is updated continuously and information
extracted from it is only representative of one point
in time.

The poor completion rate may in part be attributable to
the cumbersome nature of CRIS and the difficulty of
extracting information from it, and/or the design and
length of the survey. As discussed in Chapter 6.1
‘Collaboration’, it may also reflect a lack of information
known and recorded about children and young people
involved with Youth Justice. The completed surveys
also included significant amounts of free text from
which it was difficult to extract data. As a result,
answers to some questions were deemed unreliable
and the Commission excluded these.'?

were undertaken prior to this change, this report refers

to DHHS in relation to the work of the Taskforce and the
inquiry. However, relevant recommendations in this report are
directed to DFFH or the Department of Health.

11 Quantitative data analysis excluded these responses. In
addition, ‘not applicable’ answers were excluded in some
cases based on the structure of the relevant question or
group of questions.

12 If more than 25% of a question was unanswered, it was
deemed unreliable and excluded.

Taskforce case planning sessions
(‘private sessions’)

The Taskforce conducted confidential individual case
planning sessions (referred to throughout the Taskforce
as ‘private sessions’) for 69 Aboriginal children and
young people under Youth Justice supervision across
Victoria.”® These children and young people were
identified by Youth Justice from the case file review as
having particularly complex needs. Children and young
people were eligible for a Taskforce case planning
session if they were aged 10 to 14 years, or older if
they were female, living in out-of-home care, had
previously been in custody, or had any history of
self-harm or attempted suicide. In addition, some
children and young people were selected based on
referrals from Aboriginal community members, Koorie
Engagement Support Officers and Regional Aboriginal
Justice Advisory Committee (RAJAC) Executive
Officers. The consent of each child and young person
was obtained before the case planning session

was conducted.

Case planning sessions were held for children and
young people ranging in age from 11 to 22 years
(Table 1.1). Twenty-two per cent (n = 15) of the children
and young people for whom a case planning session
was held identified as female. The remainder (n = 54)
identified as male.

Table 1.1 Taskforce case planning session
participants by age at time of session

Age group No. %
11-14 8 12%
1517 39 57%
18+ 22 32%
Total 69 100%*

* Percentages may not add up to 100 due to rounding.

Sixty-two per cent of the case planning sessions
(n = 43) were held in regional locations (Table 1.2).

13 Subsequently, one young person withdrew from the
Taskforce process.
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Table 1.2 Taskforce locations and case planning
sessions

Number of

Regional Aboriginal case
Justice Advisory Taskforce planning
Committee region* location sessions

Geelong 9
Barwon South West

Warrnambool 1

Bairnsdale 2
Gippsland

Morwell 6
Grampians Ballarat 4

Shepparton 9
Hume

Wodonga 2

Bendigo 4
Loddon Mallee

Mildura 6
Northern Metropolitan Northcote 5
Southern Metropolitan Dandenong 12
Western Metropolitan Melton 6
Eastern Metropolitan Kilsyth 3
Total 13 69

* Regions are based on the 9 Regional Aboriginal Justice
Advisory Committee (RAJAC) regions rather than DJCS
regions, as the plans developed during the Taskforce
regional forums (described later in this chapter) are intended
to form part of the RAJAC justice plans.

Each session was co-chaired by the Commissioner for
Aboriginal Children and Young People, the Director of
Aboriginal Youth Justice and the DJCS Regional
Director, and attended by key service providers who
were involved in, or should have been involved in, the
young person’s care or supervision. This included Youth
Justice, Child Protection and DET staff, youth, disability
and housing workers, representatives from the local
ACCO or other Aboriginal organisation, and RAJAC
Chairs and Executive Officers.

The case planning sessions adopted a strengths-based
approach by focusing on the strengths, aspirations and
goals of each child and young person.'4

The purpose of each case planning session was to
discuss and identify key supports and actions required
for the child or young person, by considering factors

14 See ‘How we speak about Aboriginal children and young
people’ later in this chapter for a brief discussion of
strengths-based approaches.

driving offending behaviour, actions that had previously
been taken to support the young person, barriers to
success and alternatives for providing support. The
sessions also focused on how agencies and
organisations could work together more effectively to
meet the needs of each child or young person.

A Taskforce case plan was developed for each child or
young person containing various actions that were
delegated to attendees at the session. Progress on
actions was reviewed by the Commission and DJCS

4 weeks and 8 weeks after the session. In June 2020,
approximately 6 months after the case planning
process concluded, an audit of the progress on actions
was undertaken by DJCS. This audit found that 70% of
actions had been completed.'® Youth Justice has
indicated that it will continue to work on actions from
the Taskforce plans;'® however, there is no specific
external monitoring role in relation to this work. Of 66
children and young people who were under Youth
Justice supervision at the time of their Taskforce case
planning session, 33% were in the youth justice system
on 6 April 2021.

A limitation of data from the case planning sessions is
that they involved discussions about children and
young people at a specific point in time, so they do not
necessarily constitute a comprehensive record of all
issues relevant to those children and young people.

Taskforce regional forums

The Taskforce travelled to 9 regions and conducted 13
forums co-chaired by the Commissioner for Aboriginal
Children and Young People and senior DJCS
representatives.'” Regional forums were attended by
local Elders, the RAJAC Chair and Executive Officer,'®
local ACCO staff, the Victorian Aboriginal Child Care

15 This does not include actions arising from the Taskforce case
planning session held for one young person who withdrew
from the Taskforce process after the 8-week review.

16 DJCS advised the Commission that the Director, Aboriginal
Youth Justice monitors the progress of remaining actions
from Taskforce case planning sessions as part of her role. In
addition, children and young people for whom a Taskforce
case planning session was held will be reviewed through
new Aboriginal Case Management Review Panels (see
Chapter 6.1 ‘Collaboration’ for a discussion of these).

17 Barwon South West (Geelong and Warrnambool), Eastern
Metropolitan, Gippsland (Morwell and Bairnsdale),
Grampians (Ballarat), Hume (Shepparton and Wodonga),
Loddon Mallee (Bendigo and Mildura), Northern Metropolitan,
Southern Metropolitan and Western Metropolitan.

18 Regional Aboriginal Justice Advisory Committee
representatives were not available to attend every
regional forum.
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Agency and other Aboriginal organisations, senior
representatives of DJCS, Koori Youth Justice workers,
Aboriginal Liaison Officers and other Youth Justice staff,
Child Protection and other DHHS staff, Koorie
Engagement Support Officers and other DET staff,
relevant non-Aboriginal community service
organisations from the region, representatives of
Victoria Police, court staff and local legal practitioners.

The objectives of the regional forums were to:

* review each region based on the results of the
Taskforce case file review and any themes arising
from case planning sessions

¢ highlight good practice

e identify needs, gaps and opportunities for process
and practice improvements

e bring multiple agencies together to facilitate
improved and positive outcomes for Aboriginal
children and young people in the youth justice
system.

Workshops were convened at each regional forum to
facilitate attendees devising a regional action plan.
Regional action plans contained key youth justice-
related actions that were identified as important to
support children and young people.

The Commission’s systemic
inquiry

On 15 May 2019, the Commission established a
systemic inquiry under section 39 of the Commission
for Children and Young People Act 2012 (Vic) titled
Our youth, our way: systemic inquiry into the over-
representation of Aboriginal children and young people

in Victoria’s youth justice system. The terms of
reference for the inquiry were:

1. to identify systemic issues contributing to the
over-representation of Aboriginal children and young
people in the youth justice system™

19  We acknowledge that many people dispute the use of the
word ‘justice’ in the phrases ‘criminal justice system’ and
‘youth justice system’, and that some have argued that a
more accurate description would be the ‘criminal injustice
system’ (G Zdenkowski, C Ronalds and O Richardson (eds),
The criminal injustice system, Pluto, Sydney, 1987). Given
the significant over-representation of Aboriginal children and
young people in the youth justice system, it is clear that
many do not experience ‘justice’ at the hands of the system.
While acknowledging the complexity and contested nature
of these terms, we use ‘youth justice system’ throughout this
report to distinguish it from the adult system. In this report

2. to examine the lived experiences of Aboriginal
children and young people in the youth justice
system

3. to determine the extent to which youth justice
services, policy, practice and facilities:

i. recognise and uphold the human rights of
Aboriginal children and young people

ii. are culturally safe and responsive to the unique
needs of Aboriginal children and young people

iii. address broader factors that may contribute to
offending behaviours, including but not limited to
intergenerational trauma, child protection
intervention, disconnection from culture, Country
and community

iv. address the over-representation of Aboriginal
children and young people

v. work together with the Department of Health
and Human Services (Child Protection) to
provide integrated support for Aboriginal
children and young people who are under the
statutory supervision or custody of Youth Justice
and are Child Protection clients, especially those
in out-of-home care

4. to determine the extent to which existing youth
justice frameworks progress self-determination for
Aboriginal communities by allowing them to provide
community-led solutions to youth offending
and recidivism.

Building on the data and findings of the Taskforce, the
inquiry sought to focus on the systemic drivers of
Aboriginal over-representation in the youth justice
system and the lived experiences of Aboriginal children
and young people and their families and communities.

Methodology

The inquiry’s methodology had 5 key components
(described in more detail below):

e consultation with Aboriginal children and young
people

e consultation with family members and members of
the Aboriginal community

e consultation with Aboriginal organisations, service
providers, Youth Justice staff and others who work
with Aboriginal children and young people

‘youth justice system’ refers not only to services provided
by Youth Justice, but more broadly, to all criminal legal
processes applying to children and young people in Victoria,
including police and Children’s Court processes.

60 Commission for Children and Young People

Our youth, our way




¢ analysis of data obtained from DJCS, DHHS, DET,
the Children’s Court and other agencies

e analysis of data obtained through the Commission’s
monitoring work and the Independent Visitor
Program (IVP).

In addition, the Commission:

¢ undertook a literature review of international
approaches to youth justice, particularly in relation
to First Nations children and young people

e analysed relevant legislation, policy and practice
manuals and guidelines, previous reviews relating to
youth justice and human rights requirements

e undertook a public consultation process, receiving
8 written submissions from Aboriginal, human rights
and legal organisations, and one from an individual
(see Appendix 2 for a list of submissions)

e visited New Zealand in February 2020 with senior
representatives of DJCS to gain deeper insight into
various aspects of its youth justice system.

Consultation with Aboriginal children and
young people

The Commission interviewed 93 Aboriginal children and
young people between the ages of 11 and 25 years
(Table 1.3). This group comprised children and young
people who were included in the Taskforce, and other
Aboriginal children and young people who had been
involved in or left the youth justice system in the
previous 12 months. The Commission also met with 15
Aboriginal youth groups to facilitate individual
consultations with Aboriginal children and young
people. We obtained the written consent of all children
and young people consulted for the inquiry.

Table 1.3 Consultation participants by age at time
of interview

Age group No. %
11-14 11 12%
1617 47 51%
18+ 35 38%
Total 93 100%*

* Percentages may not add up to 100 due to rounding.

Of the 93 children and young people we consulted,
75% (n = 70) identified as male and 25% (n = 23)
identified as female. Eighty-four per cent (n = 78) of the
children and young people interviewed lived in regional

areas, and 16% (n = 15) lived in metropolitan
Melbourne.

Interviews were led by Aboriginal staff where possible
and primarily conducted in person. In a small number
of cases, they were conducted via video link. Some
consultations were undertaken in groups. Children and
young people were consulted both in the community
and in custody. Twenty-eight children and young
people were in Parkville or Malmsbury youth justice
centres at the time of their interview and 2 were in adult
custodial facilities. The remainder were interviewed in
the community.

Every consultation began with the use of a ‘gathering
circle’ engagement tool (Figure 1.1). The gathering
circle is a symbol used by Aboriginal communities to
depict the gathering of people around a campfire. It
was chosen to represent safety in our conversation and
connection to culture. Through this tool, each young
person was asked about:

e who they are
¢ how they connect to culture

¢ what their service connections were (in community
or in custody)

¢ who the safe people around them were (who they
would want sitting around their campfire).

A hard copy of their gathering circle was given to each
young person at the end of their consultation as a
visual representation of the support they had around
them and what kept them strong in culture.

Culturally significant objects, such as smoking bowls,
clap sticks and marn grook (a possum skin ball), were
also used to encourage a sense of connection to
culture and community, and to create a safe space
for discussion.

Commission staff invited the young person to describe
their experience of the youth justice system, focusing
on the aspects that were most important to them.
Where necessary, staff used prompts based on key
themes (for example, the young person’s experience
with bail, court, custody and their case manager). This
format meant that not every young person was asked
the same questions, and consequently, that not every
young person spoke about the same issues. This could
be viewed as a limitation of the methodology.
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Figure 1.1 Inquiry gathering circle engagement tool

In adopting this approach, the Commission sought to
ensure cultural safety, comply with best practice for
trauma-informed interviewing of children and young
people, and respect the following youth participation
principles:

e young people are experts in their own lives
and experiences

e young people’s participation in civil and community
life is a human right

¢ youth participation helps address power imbalances
in decision-making.?®

This report draws heavily on the voices and
experiences of the children and young people
consulted for the inquiry.?" Quotations from children
and young people, and stories and case studies based

20 Youth Affairs Council Victoria, Youth participation, Youth
Affairs Council Victoria website, accessed 27 August 2020.

21 Some matters raised by children and young people and
their families during the inquiry may constitute reportable
allegations under the Victorian Reportable Conduct Scheme
administered by the Commission under the Child Wellbeing
and Safety Act 2005 (Vic). The report does not identify these.

\U\'a\ (:Ol'lflectio,7
S

Safe people

on their experiences have been de-identified by
changing names and removing identifying features. In
some case studies, identifying features have been
altered rather than removed.

Consultation with families and Aboriginal
community members

The Commission interviewed 6 family members of
Aboriginal children and young people involved in the
youth justice system. These consultations were guided
by the issues that family members wished to raise. We
also spoke to family and community members at
Taskforce regional forums and at other community
engagement events.

The Commission also consulted with a broader group
of respected Aboriginal community members and
Elders to capture their voices and aspirations for
Aboriginal children and young people.
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https://www.yacvic.org.au/training-and-resources/youth-participation/

Consultation with Aboriginal organisations
and other stakeholders

The Commission undertook more than 70 consultations
with workers, services and other youth justice system
stakeholders throughout Victoria. These included
ACCOs and other Aboriginal organisations, community
service organisations, community groups, RAJAC
Chairs and Executive Officers, Koori Youth Justice
workers, Youth Justice workers and youth workers (see
Appendix 1 for a list of organisations consulted). The
Commission travelled across the state, including to
Horsham, Echuca, Swan Hill, Lakes Entrance, Orbost
and Portland as part of this consultation process.

Analysis of data from Youth Justice and
other agencies

The Commission sought and obtained quantitative data
from Youth Justice (DJCS), DHHS, DET, the Children’s
Court, the Crime Statistics Agency (CSA), and the
Victorian Social Investment Integrated Data Resource
(VSIIDR) on Aboriginal children and young people
involved in the youth justice system.

Despite the assistance of these agencies, the
Commission was unable to obtain all relevant data and
information necessary to support a robust analysis of
every systemic issue affecting Aboriginal children and
young people in the youth justice system. Limitations
included:

e information on Aboriginal ‘crossover’ children and
young people involved with both Youth Justice and
Child Protection being spread across DJCS and
DHHS and not readily accessible in CRIS

e avery high proportion of Children’s Court data with
an unknown indicator for Aboriginal status

e an absence of comprehensive data on Aboriginal
and non-Aboriginal children and young people who
are refused access to Children’s Court diversion

¢ the lack of an Aboriginal identifier in Youth Justice’s
custodial visits database.

These issues are examined in Chapter 4.2 ‘Data on
Aboriginal children and young people in the youth
justice system’.

Data from the Commission’s monitoring
work

The Commission drew on data from its regular
monitoring of youth justice centres. This includes

reviewing reports of serious incidents in youth justice
centres,?? daily lockdown reports and reports from the
Commission’s IVP.2

How we speak about
Aboriginal children and young
people

The way we speak to and about Aboriginal children and
young people matters. Discourse ‘shapes what can
and cannot be considered “truth”, and influences group
and individual relationships accordingly’.?* ‘Deficit
thinking’ or ‘deficit discourse’ is a mode of thinking that
frames and represents Aboriginal people in a
reductionist narrative of negativity, deficiency and
failure.?® Such thinking has been shown to reinforce
negative stereotypes and undesired behaviours, inhibit
the use of alternative solutions, limit the provision of
opportunities that facilitate growth and thriving, and
create barriers to improving outcomes.? It can lead to

22 Section 60A of the Commission for Children and Young
People Act 2012 (Vic) requires the Secretary to provide
the Commission with information about adverse incidents
occurring in youth justice centres. DJCS and the
Commission’s agreed protocols define ‘adverse incidents’
as Category 1 incidents, and specified Category 2 incident
types, including allegations of assault by Victoria Police
reported to Youth Justice and incidents that require a child to
be taken offsite for medical treatment.

23 The Independent Visitor Program enables volunteer visitors
to observe conditions and to hear directly from children
and young people about issues affecting them at both
Parkville and Malmsbury youth justice centres. Volunteers
conduct monthly visits, and the program aims to ensure
that Aboriginal children and young people are visited by an
Aboriginal Independent Visitor. Issues identified by children
and young people are raised with relevant senior Department
of Justice and Community Safety staff or the Minister.
Independent Visitors also conduct exit interviews with
children and young people being released from youth justice
custody.

24 W Fogarty, H Bulloch, S McDonnell and M Davis, Deficit
discourse and Indigenous health: how narrative framings of
Aboriginal and Torres Strait Islander people are reproduced
in policy, The Lowitja Institute, Melbourne, 2018, accessed
17 August 2020, p 2.

25 Fogarty et al., Deficit discourse and Indigenous health.

26 W Fogarty, M Lovell, J Lagenberg and M-J Heron, Deficit
discourse and strengths-based approaches: changing the
narrative of Aboriginal and Torres Strait Islander health and
wellbeing, The Lowitja Institute, Melbourne, 2018, accessed
17 August 2020, p 4. See also Y Paradies, R Harris and
| Anderson, The impact of racism on Indigenous health
in Australia and Aotearoa: towards a research agenda,
Discussion paper no. 4, Cooperative Research Centre for
Aboriginal Health, Darwin, 2008, accessed 17 August 2020;
N Priest, Y Paradies, P Stewart and J Luke, ‘Racism and
health among urban Aboriginal young people’, BMC Public
Health, 2011.
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Aboriginal people themselves being seen as the
problem.?”

‘Strengths-based approaches’ are considered to
provide an alternative to deficit discourse.?® This
concept brings together a range of practice strategies
which ‘have in common a focus on the generally
untapped gifts, positive attributes, and under-
developed capabilities’ of people, families and
communities who are seeking help for problems.2°
Throughout the inquiry and this report, the Commission
has sought to avoid deficit discourse by focusing on
the strengths of Aboriginal children and young people
and their families and communities.

Scope of findings and
recommendations

Section 39 of the Commission for Children and Young
People Act gives the Commission the power to inquire
into ‘child protection or youth justice services provided,
or omitted to be provided, by the Secretary’.*® Much of
this report is focused on the services provided by Youth
Justice and Child Protection. However, children and
young people consulted for the inquiry shared their
experiences of all aspects and stages of the youth
justice system, including police contact, arrest,
cautioning and Children’s Court proceedings,®' as well
as their involvement with Child Protection and Youth
Justice. These experiences provide highly valuable
insights into the operation of the entire youth justice
system and the drivers of over-representation. In
addition, other parts of the service system and other
areas of government, such as education and health,
affect children and young people’s interaction with the

27 Fogarty et al., Deficit discourse and strengths-based
approaches.

28 KA Thurber et al., ‘Strengths-based approaches for
quantitative data analysis: a case study using the
Longitudinal Study of Indigenous Children’, SSM —
Population Health, 2020, 12:100637. See also Chapter
6.2 ‘Relationships with workers’ for a discussion of deficit
discourse.

29 L Nissen, ‘Bringing strength-based philosophy to life in
juvenile justice’, Reclaiming Children and Youth, 2006,
15(1):40-46, p 41.

30 Commission for Children and Young People Act, s 39(2)(b).

31 In the course of consultations for the inquiry, some young
people aged 18 years or older spoke both about their
earlier experiences in the Children’s Court and more recent
experiences in adult courts. Most quotations in this report
relate to the Children’s Court.

youth justice system, and these areas are also
addressed in this inquiry.

Police are typically the first and primary point of entry
for children and young people into the youth justice
system. Police practice is thus inseparable from a
consideration of the factors that contribute to the
over-representation of Aboriginal children and young
people in the youth justice system. However, given the
scope of the Commission’s statutory inquiry powers,
we are unable to make recommendations directed to
police. Accordingly, in Chapter 11 ‘Entering the youth
justice system’ we describe what young people told us
about their experiences with police, and recommend
further work to address the serious concerns
highlighted by those experiences.

While the Commission’s statutory inquiry powers also
do not allow us to make recommendations directed to
the Children’s Court, we do have the power to make
recommendations to the Victorian Government
regarding matters affecting the court, such as legislative
reform concerning the youth justice system, or the
funding of particular programs or initiatives.® We
therefore make recommendations in Chapter 12.3
‘Court’ and elsewhere in the report directed to the
government to improve the experiences of Aboriginal
children and young people in the Children’s Court.

Structure of this report

This report brings together evidence gathered through
the inquiry and the Taskforce case file review, case
planning sessions and regional forums. Given the
importance of Aboriginal children and young people’s
lived experiences, and the voices of Aboriginal
communities, the report gives more weight to this
qualitative evidence than it does to the case file review.

Chapter 2: Our way describes the Aboriginal
community’s vision for Aboriginal children and young

32 Section 39(2)(b) of the Commission for Children and Young
People Act gives the Commission the power to inquire
into ‘services provided, or omitted to be provided, by a
community service, health service, human service or school’.

33 Section 9 of the Commission for Children and Young
People Act gives the Commission the power to do all things
necessary or convenient to be done for or in connection
with the performance of its functions under the Act. These
functions include providing advice to Ministers, departments,
health services and human services about policies, practices
and provision of services relating to the safety or wellbeing
of vulnerable children and young people (s 8(1)(a)), and
promoting the interests of vulnerable children and young
people in the Victorian community (s 8(1)(0)).
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people in Victoria as it relates to the youth
justice system.

Chapter 3: Overview of the Victorian youth justice
system provides an overview of the Victorian youth
justice system and Aboriginal children and young
people in Victoria, and the current legislative and policy
context for the inquiry.

Chapters 4 to 13 examine the experiences of Aboriginal
children and young people in relation to various aspects
of the youth justice system and related systems. Each
chapter (other than Chapter 11) begins with a
description of the relevant parts of the Our way vision,
and a young person’s story. Each of these chapters
includes findings and recommendations.

Chapter 4: A self-determined youth justice system
considers the changes necessary to achieve greater
Aboriginal control over the structure, design and
delivery of the youth justice system. It also examines
gaps in data on Aboriginal children and young people in
the youth justice system.

Chapter 5: A just & age-appropriate system
recommends changes to the structure of the youth
justice system to deliver more just outcomes for
Aboriginal children and young people, namely
increasing the minimum age of criminal responsibility
and the age at which children can be incarcerated, and
shifting the focus of the system from late, crisis-driven
and harmful responses to effective early intervention
and prevention.

Chapter 6: A child-centred system focuses on
inter-agency collaboration, relationships between
Aboriginal children and young people and their
workers, youth participation, and the responsiveness of
the youth justice system to the individual needs of
Aboriginal children and young people. It makes
recommendations directed at creating a more child-
centred system.

Chapter 7: Family, community & culture considers a
range of issues related to Aboriginal children and young
people’s connection with family, community and culture
while in contact with the youth justice system. It
includes an examination of Youth Justice practices in
relation to the involvement of family, Aboriginal young
people’s own caring responsibilities, and the facilitation
of meaningful connections to culture for Aboriginal
children and young people under Youth Justice
supervision.

Chapter 8: A caring & stable home examines the
‘crossover’ between the child protection and youth
justice systems and the criminalisation of Aboriginal
children and young people in out-of-home care. It
recommends changes to improve the ways in which
the child protection system cares for Aboriginal children
and young people involved in the youth justice system,
and to address the housing needs of Aboriginal
children and young people who are involved with

Youth Justice.

Chapter 9: Wellbeing examines the social and
emotional wellbeing of Aboriginal children and young
people in the youth justice system, with a focus on
mental health and substance use. It recommends the
establishment of healing centres and the expansion of
culturing mentoring programs for Aboriginal children
and young people across Victoria.

Chapter 10: Education & learning examines
Aboriginal children and young people’s disengagement
from mainstream education, their desire to be
connected to culture through education, DET’s Koorie
Education Workforce, and education in custody.

Chapter 11: Entering the youth justice system
summarises the views and experiences of Aboriginal
children and young people concerning their interactions
with police.

Chapter 12: Pathways out of the youth justice
system considers issues arising from the experiences
of Aboriginal children and young people in the youth
justice system following police contact, from bail and
remand, through diversion and court proceedings, to
community supervision by Youth Justice.

Chapter 13: Safe custody examines the experiences
of Aboriginal children and young people in youth justice
custody and transitioning from custody.
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The gathering circle represents the need for men and women to come together
and work on protecting future generations. The coolamons represent the young
people who must be looked after and cared for. — Young people of Horsham &
Ballarat, Jardwadijali, Wotjobaluk & Wathaurong Country




Our way

Our youth, our way is a chance for us as a
state and community to adhere to
Aboriginal knowledge and practices for
our people and young people. For too
long, western systems and punitive
approaches have further harmed our
young mob and most vulnerable. This
inquiry shines a light on the opportunity to
embed cultural ways of business and
change the way business is done from a
youth justice perspective to one that truly
diverts and supports our young mob in
their communities. — Executive Officer,
Koorie Youth Council

This report is about reimagining justice for Aboriginal
children and young people in Victoria. It sets out a
vision for what could be, not just another iteration of
what has been since the beginning of colonisation. It
represents a hopeful possibility for a new way, a way
that aligns with Aboriginal ways — our way, as the
Aboriginal community would say — to respond to
Aboriginal children and young people who find
themselves in, or who are at risk of, contact with the
youth justice system.

Throughout the inquiry, the Commission heard about
the everyday experiences of Aboriginal children and
young people in the youth justice system. It also heard
aspirations for what the youth justice system and
government more broadly could achieve and ideas
about how to achieve this. In particular, the Aboriginal
community told the Commission how to create
responses for Aboriginal children and young people
that are grounded in Aboriginal ways of knowing, being
and doing.®*

34 K Martin and B Mirraboopa, ‘Ways of knowing, being and
doing: a theoretical framework and methods for Indigenous
and Indigenist re-search’, Journal of Australian Studies,
2003, 27(76):203-214, pp 209-211.

Based on what the Commission heard, this report
proposes a set of foundational principles to strengthen
Aboriginal children and young people’s connection to
culture, family, community and Country. This approach
reflects the hope, dedication and promise of Aboriginal
community-led programs already creating positive
changes in communities around the state. It is driven
by what the Commission learned from listening to
Aboriginal children and young people, their families,
Elders and community members, Aboriginal service
providers and other youth justice system stakeholders.

Messages from Aboriginal
children and young people

The kangaroo tracks are there because
if you watch one, it never jumps
backwards. I'm also jumping forward
and making positive changes in my life.
- Ted, 15, Northern Metropolitan
region

During the inquiry, Aboriginal children and young people
around Victoria shared their experiences of contact
with the youth justice system. Their voices shaped the
findings in this report.

When the Commission visited regional locations, we
met with groups of Aboriginal children and young
people who shared stories about their desire to
connect with culture, to be heard, to feel protected and
to move forward. They shared symbols of gathering
places and spoke about connection with family and
community. They talked about needing to feel safe,
pointing to symbols that represented shields and
spears for protection, the stars and Elders watching
over them. They referred to kangaroo tracks to
symbolise change and moving forwards, and to water
symbols to signify cleansing and washing away anger
and troubles.

Symbols selected during these consultations have
been burned on to a possum skin cloak to be
presented to the Victorian Parliament together with this
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report. For tens of thousands of years, possum skin
cloaks have ‘protected First Peoples from cold and

rain, mapped Country, told, and held, stories’.%® Prior to

colonisation, a person’s possum skin cloak was
intimately entwined with their life story. Cloaks are
‘markers of identity’ and chronicle connections to
Country and to family.®® The cloak accompanying this
report holds the stories of the Aboriginal children and
young people who informed the findings of this inquiry

— their pain, their hope and their vision for a new way of

doing justice.

Each chapter in this report begins with an image of a
possum skin from a particular region and describes
the story and meaning of the artwork designed by
young people.

Aboriginal community voice

A lot of the programs don’t look at our
culture, our ceremony, our law. Our
culture and language are missing. They
all need that connection, whether they
come from that Country or not. It’s
important. Otherwise, they will be lost
to the system. All of them talk about
what they learned inside — they say
they feel safe inside... | say no... feel
safe in the community... feel safe
through doing things our way. — Elder

The Commission does not speak on behalf of
Aboriginal communities. However, the Commission is

dedicated to promoting Aboriginal voices and defers to

the knowledge and expertise of Aboriginal people in
shaping responses to the issues impacting them and
their communities.

35 J Hinchliffe, The timeless and living art of possum skin
cloaks, Museums Victoria website, 2019, accessed 9
February 2021.

36 Hinchliffe, The timeless and living art of possum skin cloaks.

It is important to know what our notion of ‘our
way’ is. Having government programs just
passed on to ACCOs isn’t ‘our way’. Just putting
an Aboriginal flag on something doesn’t mean
it’s right culturally. — Co-Chair, Aboriginal
Children & Young People’s Alliance

... we are stronger together, we nurture our
culture and have responsibilities to Country and
community that make our place important and
impossible to be without. If we don’t support
young people to see themselves as a vital link on
the continuum of our culture, we cannot be
surprised when they are lost to us. - RAJAC
Chair

Throughout the Taskforce and inquiry, Aboriginal
community members consistently expressed the
following sentiments:

Aboriginal communities care deeply for their children
and young people and hold shared obligations for
their development and protection

there is a collective desire that Aboriginal children
and young people follow Aboriginal ways of
knowing, being and doing, and that they be taught
and find pride and strength in Aboriginal culture,
identity, history and spirituality®”

Aboriginal children and young people should be
supported to fulfil their potential through Aboriginal
methods

Aboriginal children and young people should be
provided with Aboriginal ways of healing and
rehabilitation when they need it

Aboriginal people have the right to self-determine
their political status, and their economic, social and
cultural development.®®

Qur youth, our way was chosen as the name of this
inquiry because it affirms these sentiments. It is these

37

38

See also UN General Assembly, United Nations Declaration

on the Rights of Indigenous Peoples, A/RES/61/295, 2007,
articles 13 and 14.

This is reflected in article 1 of both the International
Covenant on Civil and Political Rights (UN General Assembly,
International Covenant on Civil and Political Rights, United
Nations, Treaty Series, vol 999, p 171, 1966) and the
International Covenant on Economic, Social and Cultural
Rights (UN General Assembly, International Covenant on
Economic, Social and Cultural Rights, United Nations, Treaty
Series, vol 993, p 3, 1966).
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sentiments and the experiences of the Aboriginal
people who expressed them that have informed the
foundational principles and recommendations in
this report.

A new relationship between
the Victorian Government and
Aboriginal communities

The disproportionate criminalisation of Aboriginal
children and young people in Victoria has deep roots in
a history of colonisation, dispossession, stolen children
and ongoing oppression.*® Contact with the youth
justice system has fundamentally altered the transition
to adulthood for generations of Aboriginal children and
young people. The Commission found that the ongoing
criminalisation of Aboriginal children and young people
seriously impairs the ability of many of these children
and young people to live healthy and productive lives.
The negative impact of these interventions ripples out
to communities and across generations.

The Commission is proud that Victoria is examining
inequalities in justice outcomes, reckoning with the
hard and shameful truths of this state’s history and
implementing an agenda of Aboriginal self-
determination to set it right. The Commission
welcomes the establishment of the Yoo-rrook Justice
Commission to investigate historical and ongoing
injustices against Aboriginal Victorians across all areas
of life.*® We also acknowledge the commitment of
Youth Justice to furthering self-determination in the
youth justice system and reducing the over-
representation of Aboriginal children and young people.

Nevertheless, efforts to reform or improve the youth
justice system along the margins — for example,
through a new case management framework and
expanded program offerings — are, in isolation,
inadequate to shift the weight of this history and its
ongoing impacts.

39 See for example State of Victoria, Victorian Aboriginal
Affairs Framework 2018-2023, pp 1, 26, 49; Department
of Health and Human Services (DHHS), Balit Murrup:
Aboriginal social and emotional wellbeing framework
2017-2027, DHHS, Victorian Government, 2017, accessed
9 February 2021.

40 Acting Premier, Minister for Aboriginal Affairs and Co-chairs
of First People’s Assembly of Victoria, Joint statement
on Victoria’s Truth and Justice process [media release],

9 March 2021, accessed 9 March 2021.

There is a heightened political consciousness in Victoria
now that demands a new approach to youth justice
responses for Aboriginal children and young people.
This is the culmination of significant advocacy from the
Koorie Youth Council, including its groundbreaking
Ngaga-dji project that was based on listening to,
valuing and acting on the voices of Aboriginal children,
together with tireless advocacy and leadership from the
Aboriginal Justice Caucus, negotiation and
implementation of the Aboriginal Justice Agreement,
the advancement of Treaty negotiations between the
Victorian Government and the First Peoples’ Assembly
of Victoria, and the establishment of a truth and justice
process to formally recognise historical wrongs and
ongoing injustices against Aboriginal people.

The recommendations set out in this report draw on
the significant and ongoing work of the Aboriginal
community on these issues. The Commission’s
recommendations share the Aboriginal Justice
Agreement’s vision for ‘an equitable justice system
that is shaped by self-determination’' and align with
the following principles developed by the Aboriginal
Justice Caucus:*?

1. Prioritise self-determination: Always strive to
transfer power, decision-making and resources to
the Aboriginal community.

2. Support cultural strengthening: Enhance positive
connections to family, community and kin to build
resilience to setbacks and develop strategies for
dealing with hardships.

3. Be strengths-based: Respect and honour the
strengths and resilience of Aboriginal people,
families and communities and build upon these.

4. Be trauma-informed: Employ healing approaches
that seek to understand and respond to trauma and
its impact on individuals, families and communities.

5. Be restorative: Aim for the restoration of victims,
offenders and communities and repair the harm
resulting from the crime, including harm to
relationships.

6. Use therapeutic approaches: Recognise that at
all stages of involvement with the justice system
there is potential to make a positive impact on a
person’s life.

41 State of Victoria, Burra Lotjpa Dunguludja, pp 8-9.
42 State of Victoria, Burra Lotjpa Dunguludja, p 28.
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7. Respond to context: Recognise and adapt to
meet the specific needs and circumstances of
people, families and communities.

8. Be holistic: Address the inter-related risk factors for
offending in a holistic manner, such as substance
abuse, housing and unemployment.

9. Protect cultural rights: Respect the distinct and
unique rights of Aboriginal people.

10.Address unconscious bias: Identify and respond
to systemic racism and discrimination that persists
in the justice system.

Work towards achieving Aboriginal self-determination is
creating a new relationship between the Victorian
Government and Aboriginal communities. This process
has the capacity to achieve improved outcomes and
long-term generational change for Aboriginal children
and young people in contact with the youth justice
system. Realising these aspirations requires a
deliberate and systematic shift towards creating a
system that values and promotes greater involvement
of Aboriginal communities in decision-making, service
design and delivery.

A reimagined system

Given our cultural breakdown, how do
we give [Aboriginal children and young
people] responsibility for something,
and give them control over their lives
and have a contribution to their
community. The community has an
obligation to give them a sense of
responsibility and ownership.

— Director, Korin Gamadii Institute

This report sets out the foundational principles on
which a new youth justice system, and a new ethos of
justice for Aboriginal children and young people, should
be based. These principles are captured in a series of
vision statements that correspond to the themes
covered in Chapters 4 to 13 of this report. They are
summarised below.

Chapter 4 A self-determined youth
justice system

Aboriginal communities have the ability to determine
and influence how their children and young people are
treated in the youth justice system. Aboriginal
community-led, holistic and therapeutic responses
support Aboriginal children and young people to stay in
their communities and out of the youth justice system.

Chapter 5 A just & age-appropriate
system

Aboriginal children and young people are safe, happy
and strong in their culture and communities, and
supported to reach their potential and thrive. Early
intervention and prevention are prioritised and children
and young people’s needs are met when they first arise
by a coordinated youth support system. For those who
come into contact with the youth justice system, the
first contact is the last. No Aboriginal child or young
person is incarcerated.

72 Commission for Children and Young People

Our youth, our way




Chapter 6 A child-centred system

A child-centred youth justice system that works
effectively and collaboratively with related systems to
meet the needs of Aboriginal children and young
people and enable them to reach their potential. This
system recognises and responds to the unique and
specific needs of every Aboriginal child and young
person who comes into contact with it. Aboriginal
children and young people are listened to and involved
in all decisions affecting them.

Chapter 7 Family, community & culture

The youth justice system recognises the centrality of
family, community and culture to the wellbeing and
identity of Aboriginal children and young people.
Families and communities are supported to nurture
Aboriginal children and young people in their culture.

Chapter 8 A caring & stable home

Aboriginal children and young people have a safe,
stable and caring home to support them while they
grow up. Aboriginal families and caregivers are
recognised and supported as the experts in raising
their children and young people safe and secure in their
culture and community. All Aboriginal young people
have a safe and stable place to live as they move to
independence.

Chapter 9 Wellbeing

Every Aboriginal child and young person’s wellbeing is
prioritised and nurtured. Aboriginal approaches to
social and emotional wellbeing and healing are central
to every intervention. This includes recognition of
Aboriginal knowledge systems that incorporate holistic
and interconnected views of health and wellbeing.
Aboriginal children and young people have access to
healing centres to help address trauma, substance use
and mental health concerns.

Chapter 10 Education & learning

Opportunities for education and learning are inclusive
and responsive to the strengths, needs and aspirations
of each Aboriginal child and young person. Education
providers respect and value Aboriginal culture and
assist Aboriginal children and young people to feel safe
and achieve their potential.

Chapter 11 Entering the youth justice
system

Interactions with police are minimal and where they do
occur, they are culturally safe and age-appropriate, and
employ the least restrictive interventions possible.

Chapter 12 Pathways out of the youth
justice system

Aboriginal children and young people in the youth
justice system have access to meaningful services to
help them address any support needs and to facilitate
pathways out of the system. Opportunities for diversion
are maximised and Aboriginal children and young
people are supported while on bail or community
sentencing orders. Aboriginal children and young
people have every opportunity to live a healthy and
happy life outside of the youth justice system, with the
support and encouragement of justice agencies and
the broader community.

Chapter 13 Safe custody

Until the goal of no Aboriginal child or young person
being incarcerated is achieved, custody is the last
resort. Alternatives to custody are prioritised. Those
who receive custodial sentences or are remanded are
supervised in an environment that is embedded in
culture, developmentally enriching, therapeutic, safe
and home-like. They are supported to transition back
into the community with ongoing assistance and
without stigma.

The recommendations in this report reflect what the
Commission believes can be achieved in the next

5 years in moving towards the Aboriginal community’s
vision for Aboriginal children and young people and the
youth justice system in Victoria.
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The water holes represent the Country where we love to connect and cleanse
ourselves. The gathering place represents us mob getting together to yarn and
discuss issues and concerns as they come up, and help each other get through
things. The shield is to protect us and also means that we have other people around
us to protect, such as family. The sun is there because we all shine bright. — Young
people of Mildura, Latji Latji & Barkindji Country




Overview of the Victorian youth

justice system

Aboriginal children and young
people in the youth
justice system

The story of Aboriginal children and young people
in Victoria is one of resistance, strength and
fierce resilience.

Aboriginal children and young people, and their families
and communities, have fought consistently across
generations against the systemic oppression,
dispossession and discrimination inflicted by state
laws, policies and actions that — in the name of justice
and protection — have operated to decimate their
languages, their lands, their cultural identities,

their lives.

The disproportionate criminalisation of Aboriginal
children and young people in Victoria is an old
storyline.“® The data shows that Victoria Police are
more likely to arrest and detain Aboriginal children and
young people than their non-Aboriginal peers.** Police
are less likely to caution Aboriginal children and young
people than non-Aboriginal children and young
people.*s Aboriginal children and young people are

43 See for example, ‘One of the earliest attempts to assess its
level occurred in 1977 during a symposium organised by the
then Commonwealth Department of Aboriginal Affairs on the
care and treatment of Indigenous young people in detention
centres (Sommerlad 1977). During the 1980s there were
numerous reports which outlined the over-representation
of Indigenous young people in various State or Territory
jurisdictions (Cunneen and Robb 1987, Semple 1988,

Gale et al. 1990, Cunneen 1990). These studies indicated
Aboriginal over-representation in police interventions, in court
appearances and in juvenile detention centres.” Human
Rights and Equal Opportunity Commission, Bringing them
home: national inquiry into the separation of Aboriginal
and Torres Strait Islander children from their families

[PDF], Human Rights and Equal Opportunity Commission,
Commonwealth of Australia, 1997, accessed 4 January
2021, p 427.

44  Between January 2018 and December 2019, police were
more likely to arrest Aboriginal children and young people
aged 10 to 17 years than any other outcome: see Table
11.2 in Chapter 11 ‘Entering the youth justice system’. For
Aboriginal children and young people, 47% of incidents
resulted in arrest, compared to 35% of incidents involving
non-Aboriginal young people: see Table 11.2 in Chapter 11
‘Entering the youth justice system’.

45 Between January 2018 and December 2019, Aboriginal
young people were cautioned in 13% of incidents compared
to 21% of incidents involving non-Aboriginal young people:
see Table 11.2 in Chapter 11 ‘Entering the youth justice

more likely to be refused bail,*® and when bail is
granted, to be recorded for breaching conditions.*’
Courts are more likely to sentence Aboriginal children
and young people for longer periods of community-
based supervision*® and, year-on-year, youth justice
centres hold Aboriginal children and young people
(sentenced and unsentenced) for more days on
average than their non-Aboriginal counterparts.*

In recent years, the Victorian Government has
increased investment in initiatives to reduce the
over-representation of Aboriginal children and young
people in the youth justice system. DJCS has
prioritised and undertaken significant work, in
partnership with the Aboriginal Justice Caucus and the
Aboriginal community, to focus on Aboriginal children
and young people and implement change. It is
important to acknowledge that some gains have been
achieved, with reductions in the number of Aboriginal
children and young people under Youth Justice
community and custodial supervision over the past

5 years (see ‘Data snapshot’ below). Youth Justice is
ahead of its target to reduce the average daily number
of Aboriginal children and young people aged 10 to

system’. See also Victorian Aboriginal Justice Agreement,
Aboriginal justice indicators, Victorian Aboriginal Justice
Agreement website, 2020, accessed 9 September 2020;
K Shirley, ‘The cautious approach: police cautions and the
impact on youth reoffending’, Crime Statistics Agency in
brief, number 9, Crime Statistics Agency, 2017, p 13.

46 This is the case nationally — see C Cunneen, R White and
K Richards, Juvenile justice: youth and crime in Australia,
Oxford University Press, Melbourne, 2015, p 156. This has
not been conclusively determined for Victoria. Bail refusal is
discussed further in Chapter 12.2 ‘Bail and remand’.

47 In 2018, Aboriginal people (including adults) were 15.5 times
more likely to be recorded for breach of bail conditions
than non-Aboriginal people: Victorian Aboriginal Justice
Agreement, Aboriginal justice indicators. Breach of bail is
discussed further in Chapter 12.2 ‘Bail and remand’.

48 See also Cunneen et al., Juvenile justice, p 159. Sentencing
trends are discussed further in Chapter 12.5 ‘Community
orders supervised by Youth Justice’.

49 In 2018-19, Youth Justice detained Aboriginal young people
for more days on average than non-Aboriginal young people
in both unsentenced detention (64 days compared to 57
days) and sentenced detention (144 days compared to 124
days): Australian Institute of Health and Welfare (AIHW),
Youth justice in Australia 2018-19, catalogue number
JUV 132, AIHW, Australian Government, 2020, accessed
7 September 2020, p 27.
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17 years under its supervision by at least 43 children
by 2023.%

Nevertheless, overall inequality in youth justice system
outcomes remains and further investment and work are
required. It continues to be an everyday reality that
Aboriginal children and young people in Victoria are
disproportionately targeted by the police, sentenced by
the courts, and removed from their families and
communities. While the raw numbers are small (see
Table 3.1), the over-representation remains stark.

Despite these persistent inequalities in the youth justice
system, the Commission is proud to see the continued
resurgence of cultural knowledge and practices across
the state. As articulated by the Lowitja Institute, cultural
practices that have been hidden, or laid dormant under
colonial policies of assimilation and dispossession, are
being revived and celebrated.®' Aboriginal leadership in
Victoria is strong and Aboriginal expertise is being
employed to restore the wellbeing of communities. If
communities are properly empowered, this will secure
better justice outcomes for Aboriginal children and
young people.

Data snapshot

The 2016 Census reported that there were
approximately 47,787 Aboriginal people in Victoria

— about 0.8% of the Victorian population.s2 Over half of
all Aboriginal people in Victoria were under the age of
25 and more than a third were under the age of 15.%
The Victorian Aboriginal population is younger than the
general Victorian population, with a median age of 23
compared to 37.5* Aboriginal children and young
people make up 1.5% of Victorian children and young
people aged 10 to 23 years.%

50 This target is set under Burra Lotjpa Dunguludja: State of
Victoria, Burra Lotjpa Dunguludja, p 30.

51 The Lowitja Institute, Close the gap: we nurture our culture
for our future, and our culture nurtures us [PDF], Close
the Gap Campaign Steering Committee, 2020, accessed
7 September 2020, p 10.

52 Australian Bureau of Statistics (ABS), 2016 Census:
Aboriginal and/or Torres Strait Islander Peoples
QuickStats, ABS website, 2017, accessed 7
September 2020.

53 ABS, 2016 Census: Aboriginal and/or Torres Strait Islander
Peoples QuickStats.

54 ABS, 20176 Census: Aboriginal and/or Torres Strait Islander
Peoples QuickStats; Australian Bureau of Statistics (ABS),
2016 Census QuickStats: Victoria, ABS website, 2017,
accessed 7 September 2020.

55 According to the ABS, there are 1,144,500 children and
young people aged 10 to 23 years in Victoria and 17,402
Aboriginal children and young people in that age bracket.

According to data published by the Productivity
Commission in its 2021 Report on Government
Services, on an average day®’ in 2019-20, 600
children and young people aged 10 to 17 years were
subject to Youth Justice supervision in Victoria, either in
the community or in custody.®® Of these, 88°% or 15%
were Aboriginal children and young people (Table 3.1).6°
The 5 years to 2019-20 indicate a small but positive
downward trend in the over-representation of Aboriginal
children and young people under Youth Justice
supervision in Victoria.

See Australian Bureau of Statistics (ABS), National, state
and territory population, ABS website, 2020, accessed
10 February 2021 and Australian Bureau of Statistics
(ABS), Estimates and projections, Aboriginal and Torres
Strait Islander Australians, ABS website, 2019, accessed
10 February 2021.

56 This chapter refers to Productivity Commission data
published in 2021 as, at the time of writing, this is the most
recent published data on the average daily numbers of
Aboriginal and non-Aboriginal children and young people
under Youth Justice supervision in Victoria. However,
elsewhere in the report we refer to other data sources in
order to better align with, and more accurately reflect, the
timeframes of the Taskforce and the inquiry.

57 The number of young people under supervision on an
average day is calculated by summing the number of days
each young person spends under supervision during the
year and dividing this total by the number of days in the
financial year: see AIHW, Youth justice in Australia 2018-19.
The Productivity Commission relies on AIHW data for its
Report on Government Services.

58 Productivity Commission, Report on Government Services
2021: 17 Youth justice services, Productivity Commission,
Australian Government, 2021, 17A Youth justice services —
data tables, data table 17A.1. Young people aged 18 years
and over may be subject to Youth Justice supervision in
Victoria; however, the Productivity Commission only includes
population rates for children and young people aged 10 to
17 years.

59 According to unpublished data provided to the Commission
by DJCS on 9 April 2021, this figure is 81 Aboriginal children
and young people. The Commission notes that the published
Productivity Commission data relied on in this report may
change.

60 Productivity Commission, Report on Government Services
2021, data tables 17A.5, 17A.6. According to the AIHW, in
2018-19, the rate of Aboriginal children and young people
aged 10 to 17 years under Youth Justice supervision in
Victoria on an average day was 107 per 10,000, compared
to the national average of 172 per 10,000. Victoria has the
second-lowest rate (behind Tasmania) of Aboriginal children
and young people under supervision: AIHW, Youth justice in
Australia 2018-19, p 9. More recent AIHW data analysing 5
Australian states over 4 years ending June 2020 indicates
that Victoria also had the lowest rate ratio of Aboriginal
children and young people aged 10 to 17 years in custody:
Australian Institute of Health and Welfare (AIHW), Youth
detention population in Australia 2020, catalogue number
JUV 135, AIHW, Australian Government, 2021, accessed
15 April 2021.
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Table 3.1 Children and young people aged 10-17
under Youth Justice supervision on an average day
(community and custody) by Aboriginal status,
2015-16 to 2019-20

Table 3.2 Children and young people aged 10-17
under Youth Justice community supervision on an
average day by Aboriginal status, 2015-16 to
2019-20

Year Aboriginal Non-Aboriginal Year Aboriginal Non-Aboriginal
No. % No. % No. % No. %
2015-16 139 18% 618 82% 2015-16 120 18% 534 82%
2016-17 133 18% 587 82% 2016-17 112 19% 485 81%
2017-18 118 17% 584 83% 2017-18 98 17% 476 83%
2018-19 108 16% 555 84% 2018-19 89 16% 452 84%
2019-20 88 15% 511 85% 2019-20 72 15% 408 85%

Source: Productivity Commission, Report on Government
Services 2021: 17 Youth justice services, Productivity
Commission, Australian Government, 2021, data tables 17A.5
and 17A.6.

Children and young people under Youth
Justice community supervision

On an average day in 2019-20, 80% of all children and
young people under Youth Justice supervision in
Victoria were supervised in the community.8' During this
period, Aboriginal children and young people
accounted for 15% of all children and young people
aged 10 to 17 years under Youth Justice community-
based supervision on an average day (Table 3.2).2
Aboriginal children and young people in this age group
were 10 times more likely than non-Aboriginal children
and young people to be subject to community-based
supervision.®

61 Productivity Commission, Report on Government Services
2021, data table 17A.1.

62 Productivity Commission, Report on Government Services
2021, data table 17A.6.

63 Productivity Commission, Report on Government Services
2021, data table 17A.6. The rate ratio is calculated by
dividing the Aboriginal rate by the non-Aboriginal rate (using
rates to one decimal place) and rounding to the nearest
whole number.

Source: Productivity Commission, Report on Government
Services 2021: 17 Youth justice services, Productivity
Commission, Australian Government, 2021, data table 17A.6.

Between 2015-16 and 2019-20, the number of
Aboriginal children and young people aged 10 to 17
years under community Youth Justice supervision in
Victoria on an average day fell by 40%, from 120 to 72
Aboriginal children and young people. Over the 5 years
to 2019-20, on an average day in Victoria, the rate of
Aboriginal children and young people aged 10 to 17
years under community-based supervision fell from 125
per 10,000 in 2015-16 to 71 per 10,000 in 2019-20.5

Despite these considerable and welcome reductions,
Aboriginal children and young people remain heavily
over-represented in Youth Justice community
supervision.

Children and young people under Youth
Justice supervision in custody

On an average day in 2019-20, 20% of all children and
young people under Youth Justice supervision in
Victoria were in custody, either on sentence or
remand.®® During this period, Aboriginal children and
young people accounted for 13% of all children and
young people aged 10 to 17 years supervised by Youth
Justice in custody on an average day (Table 3.3).%¢
Aboriginal children and young people were 9 times

64 Productivity Commission, Report on Government Services
2021, data table 17A.6. During this period, the rate of
non-Aboriginal children and young people under community-
based supervision also fell, albeit to a lesser degree, from 10
per 10,000 in 2015-16 to 7 per 10,000 in 2019-20.

65 Productivity Commission, Report on Government Services
2021, data table 17A.1.

66 Productivity Commission, Report on Government Services
2021, data table 17A.5.
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more likely than non-Aboriginal children and young
people to be in youth justice custody.®”

Table 3.3 Children and young people aged 10-17 in
youth justice custody on an average day by
Aboriginal status, 2015-16 to 2019-20

Year Aboriginal Non-Aboriginal
No. % No. %
2015-16 19 18% 84 82%
2016-17 21 17% 102 82%
2017-18 20 16% 108 84%
2018-19 19 16% 103 84%
2019-20 16 13% 103 87%

Source: Productivity Commission, Report on Government
Services 2021: 17 Youth justice services, Productivity
Commission, Australian Government, 2021, data table 17A.5.

Between 2015-16 and 2019-20, the number of
Aboriginal children and young people aged 10to 17
years in youth justice custody in Victoria on an average
day fell from 19 to 16.% During this period, the rate of
detention of Aboriginal children and young people aged
10 to 17 years also fell (from 20 per 10,000 to 15 per
10,000).%° In the same period, the rate of detention of
non-Aboriginal children and young people in the same
age group rose slightly (from 1.5 per 10,000 to

1.7 per 10,000).7°

The decreases in the average daily number of
Aboriginal children and young people in youth justice
custody between 2015-16 and 2019-20 and in the
rate of Aboriginal over-representation are positive and
may reflect recent efforts by Youth Justice and the
Victorian Government. However, it is also important to
note the possible role of COVID-19 and government
health responses in contributing to the specific
decrease observed from 2018-19 to 2019-20. This
includes fewer children and young people gathering in
public places, leading to less interaction with police,
and police resources being redirected to enforcement

67 15.3 per 10,000 compared with 1.7 per 10,000: Productivity
Commission, Report on Government Services 2021, data
table 17A.5. The rate ratio is calculated by dividing the
Aboriginal rate by the non-Aboriginal rate (using rates to one
decimal place) and rounding to the nearest whole number.

68 Productivity Commission, Report on Government Services
2021, data table 17A.5.

69 Productivity Commission, Report on Government Services
2021, data table 17A.5.

70 Productivity Commission, Report on Government Services
2021, data table 17A.5.

of public health measures. In any event, the rate of
over-representation of Aboriginal children and young
people in custody remains concerning and requires
urgent attention.

Australian Institute of Health and Welfare (AIHW) data
indicates that in 2018-19, Youth Justice detained
Aboriginal children and young people for more days on
average than non-Aboriginal children and young people
in both unsentenced detention (64 days compared to
57 days) and sentenced detention (144 days compared
to 124 days).”

Age and sex

Aboriginal children and young people are supervised by
Youth Justice from a younger age than non-Aboriginal
children and young people. In 2018, 43% of Aboriginal
children and young people subject to Youth Justice
supervision were aged 10 to 14 years, compared to
27.8% of non-Aboriginal children and young people.’
The AIHW found that the younger a person is at the
start of their first supervised sentence, the more likely
they are to return to sentenced supervision before the
age of 18.7 The impact of early entry into the youth
justice system is discussed further in Chapter 5.2
‘Age-appropriate responses to Aboriginal children and
young people’.

Data collated by the AIHW shows that rates of contact
with the youth justice system among girls and young
women have increased in recent decades.”™ The
Commission observed a particularly concerning
increase in the number of remand orders being made in
Victoria. For Aboriginal children and young people on
remand orders, females made up 16% of the cohort —
a higher proportion than for females among non-
Aboriginal children and young people on remand orders
(9%). The number of remand orders increased by
185% for Aboriginal girls and young women (from 27
remand orders in 2010 to 77 in 2019) and by 204% for
non-Aboriginal girls and young women (from 108

71 AIHW, Youth justice in Australia 2018-19, p 27.

72  Department of Premier and Cabinet (DPC), Victorian
Government Aboriginal Affairs Report 2019, DPC, Victorian
Government, 2019, accessed 25 September 2020, p 85.

73 Australian Institute of Health and Welfare (AIHW), Young
people returning to sentenced youth justice supervision
2018-19 [PDF], catalogue number JUV 133, AIHW,
Australian Government, 2020, accessed 7 September 2020,
p 6.

74 Australian Institute of Health and Welfare (AIHW), Girls
and young women in the juvenile justice system [PDF],
catalogue number AUS 162, AIHW, Australian Government,
2012, accessed 7 September, p 3.
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remand orders in 2010 to 329 in 2019).7° This is
discussed further in Chapter 12.2 ‘Bail and remand’.

Youth Justice data indicates that from 2018 to 2019,
of all Aboriginal children and young people under Youth
Justice supervision (both in custody and in the
community), approximately one-quarter were female.
This is especially concerning.

In 2019, 386 Aboriginal children and young people
were recorded by Victoria Police for an incident with
a prior incident within the previous 12 months.”® Two
hundred and fifty-nine were male and 127

were female.””

Child Protection involvement

A high proportion of Aboriginal children and young
people under Youth Justice supervision are also known
to Child Protection. A study conducted by the
Sentencing Advisory Council examined the proportion
of sentenced and diverted children between 1 January
2016 and 31 December 2017 who were known to
Child Protection, and their level of involvement.”® More
than one in 3 children sentenced or diverted during this
period had been the subject of a report to Child
Protection,” and nearly one in 6 sentenced or diverted
children experienced out-of-home care.®

The study found that sentenced and diverted children
who were the subject of a child protection report were
8 times more likely than the general population to be
Aboriginal ! In the cohort, sentenced and diverted
children who had experienced out-of-home care were
11.5 times more likely to be Aboriginal.®? The study

75 DJCS data provided to the Commission on 19 February
2020. See Chapter 12.2 ‘Bail and remand’. Remand orders
for Aboriginal girls and young women decreased by 11%
from 2016 to 2019.

76 Victoria Police defines an ‘incident’ as an event where there
is an allegation of one or more offences being committed.

77 CSA data extracted from LEAP on 18 April 2020 and
provided to the Commission on 24 July 2020.

78 Sentencing Advisory Council, Crossover kids in the youth
justice system, Sentencing Advisory Council website, 2020,
accessed 26 November 2020.

79 Sentencing Advisory Council, ‘Crossover kids’: vulnerable
children in the youth justice system. Report 1: children
who are known to Child Protection among sentenced
and diverted children in the Victorian Children’s Court,
Sentencing Advisory Council, Melbourne, 2019, accessed 7
September 2020, p xx.

80 Sentencing Advisory Council, Crossover kids, Report 1,

p xxii.

81 Sentencing Advisory Council, Crossover kids, Report 1,
pp xxii, 48.

82 Sentencing Advisory Council, Crossover kids, Report 1,
pp xxii, 48.

found that Aboriginal children were over-represented in
every sentence type and child protection category.®
The greatest over-representation of Aboriginal children
‘occurred at the intersection between the most severe
sentence type (custodial orders) and the most serious
end of the child protection system (child protection
orders, out-of-home care and residential care).’®*
Around one in 3 of the children sentenced to a
custodial order who had been the subject of a child
protection order or had experienced residential care
was Aboriginal.

DJCS’ annual survey of young people involved with
Youth Justice on 31 December 2019 also found that
Aboriginal children and young people were
disproportionately subject to a previous and/or current
child protection order compared to non-Aboriginal
children and young people (64% or n = 76, compared
to 37% or n = 279).8° The survey found that 17%

(n = 20) of Aboriginal children and young people were
residing in, or released to, a residential or out-of-home
care placement (compared to 10%, n = 75, of non-
Aboriginal children and young people).®” This is
discussed further in Chapter 8.1 ‘Child Protection
involvement’.

Challenges faced by
Aboriginal children and young
people in Victoria

Proportionally, we are the most
incarcerated people on the planet. We are
not an innately criminal people. Our
children are alienated from their families

at unprecedented rates. This cannot be
because we have no love for them. And
our youth languish in detention in obscene
numbers. They should be our hope for the
future. These dimensions of our crisis tell

83 Sentencing Advisory Council, Crossover kids, Report 1,
P XXiV.

84 Sentencing Advisory Council, Crossover kids, Report 1,
pp xxiv, 83.

85 Sentencing Advisory Council, Crossover kids, Report 1,
P XXiV.

86 Department of Justice and Community Safety (DJCS), Young
people involved with Youth Justice in 2019: annual survey
- summary, DJCS, Victorian Government, unpublished,
accessed 7 September 2020, p 6.

87 DJCS, Young people involved with Youth Justice in 2019, p 6.
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plainly the structural nature of
our problem.®8

Despite the diversity, vibrancy and strength of
Aboriginal lives, many Aboriginal children and young
people in Victoria live a reality of socio-economic
inequality and circumscribed life options and life
experiences.® These are not historical anomalies. They
are contemporary experiences of state-inflicted
inequality, institutional discrimination and dispossession
that continue to negatively affect the lives and wellbeing
of Aboriginal children and young people.®® As identified
in a project led by Associate Professor Naomi Priest in
collaboration with the Victorian Aboriginal Health
Service, for many Aboriginal young people, racism in
Victoria is embedded in state institutions and systems
and preserved by existing hierarchies, as well as being
an everyday experience.®'

The literature presents overwhelming evidence that
Aboriginal children and young people in the youth
justice system are more likely to have experienced
greater cumulative adversity compared to their non-
Aboriginal counterparts.®? Aboriginal children and young
people and their communities have been targeted by
the state in an unbroken chain of harmful interventions
since early colonisation.®® As articulated by Professor
Chris Cunneen and others, this can be characterised
as ‘the period of open warfare and resistance, the

88 The Uluru Statement, Uluru Statement from the Heart, From
the Heart website, 2017, accessed 7 September 2020.

89 M Walter, Lives of diversity: Indigenous Australia [PDF],
occasional paper 4/2008, Census series number 2, The
Academy of the Social Sciences in Australia, Canberra,
2008, p 29.

90 State of Victoria, Victorian Aboriginal Affairs Framework
2018-2023, pp 1, 26, 49. See also M Daffern et al., Youth
Support Service/Aboriginal Youth Support Service evaluation:
final report, Prepared for Youth Justice by the Centre for
Forensic Behavioural Science, Swinburne University of
Technology, 2019, unpublished, accessed 7 September
2020, p 40.

91 N Priest et al., “Yarning up with Koori kids — hearing the
voices of Australian urban Indigenous children about their
health and well-being’, Ethnicity and Health, 2016, 22(6):
631-647, p 643.

92 S Baidawi and R Sheehan, “Crossover kids’: offending
by child protection-involved youth’, Australian Institute of
Criminology trends & issues in crime and criminal justice,
number 582, 2019, p 16; State of Victoria, Burra Lotjpa
Dunguludja, p 19.

93 H Blagg and T Anthony, Decolonising criminology: imagining
justice in a postcolonial world, Palgrave Macmillan, London,
2019, p 32.

period of “protective” legislation, and the contemporary
period of criminalisation’.®*

For many Aboriginal people, these state-inflicted
interventions have directly caused generations of
trauma and broken connection to Country and
community. The devastating consequences of this have
led to inequalities in life experiences, including a higher
prevalence of low educational attainment and earning,
housing insecurity, unequal health outcomes and early
mortality.*® Many Aboriginal children and young people
in the youth justice system have also experienced
exposure to family violence and substance
dependence, as well as the devastating impact of
being forcibly removed from their families.*®

The harmful impacts of these interventions are well
recognised in the literature and acknowledged in
government policy frameworks and initiatives.®”
However, despite this, a culture of over-policing and
surveillance, forced removal of children from their
families, and disproportionate youth justice system
outcomes and adverse experiences persist. The weight
of trauma associated with these actions was palpable
in many of the young people the Commission spoke
with. For many, the state was not only the source of
this trauma, but had also failed to provide adequate
responses to address the ongoing devastation it
produced.

94 Cunneen et al., Juvenile justice, p 144. See also Blagg and
Anthony, Decolonising criminology.

95 Armytage and Ogloff, Youth justice review and strategy, Part
2, p 93; PwC, Indigenous incarceration: unlock the facts
[PDF], PWC, 2017, accessed 7 September 2020, pp 64-67.

96 State of Victoria, Burra Lotjpa Dunguludja, p 19. Young
people may also have relatives who have experienced forced
removal — the State Government reports that 47.1% of
Aboriginal people in Victoria have a relative who was forcibly
removed from their family due to stolen generations policies:
DHHS, Balit Murrup, p 16.

97 See for example, State of Victoria, Victorian Aboriginal Affairs
Framework 2018-2023, pp 1, 26, 49; DHHS, Balit Murrup.
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The impact of the youth
justice system on Aboriginal
children and young people
and their communities

Indigenous youth and their families are not
‘marginalised’ by the justice system. They
are oppressed by it.%

Contact with the youth justice system — police, courts,
custody and community-based supervision — can
dramatically alter the life course of Aboriginal children
and young people, as well as negatively impact on the
social and emotional wellbeing of their families and
communities. The data shows that Aboriginal children
and young people are more likely to come into contact
with the youth justice system at an earlier age than their
non-Aboriginal counterparts and this early contact is
associated with subsequent involvement.®® As
recognised in the Bringing them home report, the
length of justice interventions can vary from a few hours
or days to months or years; however, the negative
effects flowing from this can last a lifetime.®

The adverse impacts of exposure to the youth justice
system for Aboriginal children and young people are
well documented.®" Contact with the justice system
can increase stress, affect relationships and have
adverse employment and financial consequences for
individuals.'® This can be particularly traumatic for
Aboriginal children and young people when justice

98 Blagg and Anthony, Decolonising criminology, p 143.

99 In 2018, 43% of Aboriginal young people subject to Youth
Justice supervision were aged 10 to 14 years, compared
10 27.8% of non-Aboriginal young people: DPC, Victorian
Government Aboriginal Affairs Report 2019, p 85; Daffern
et al., Youth Support Service/Aboriginal Youth Support
Service evaluation, p 15; Armytage and Ogloff, Youth justice
review and strategy, Part 1, p 131: ‘Following youth justice
interventions, young people are now more likely to go on
to commit more incidents and/or offences than they have
in the past. For example, 84 per cent of adult offenders
who had a previous period in youth justice evidenced a
concerning proximity between release from a youth justice
order to contact with police. This included 25 per cent
of young people coming into contact with police in less
than one month of exit and more than 50 per cent within
three months.’

100 Human Rights and Equal Opportunity Commission, Bringing
them home, p 427.

101 See for example, PwC, Indigenous incarceration, pp 31-32.

102 Australian Health Ministers’ Advisory Council (AHMAC),
Aboriginal and Torres Strait Islander health performance
framework report 2017 [PDF], AHMAGC, Australian
Government, 2017, accessed 7 September 2020, p 117.

processes operate to separate them from their family
and connections to culture, community and Country.'®
The collateral consequences of sentencing can also
impede rehabilitation and reintegration well after the
young person exits the system. This includes
restrictions or disqualifications that attach to a young
person because of their system involvement, leading to
negative impacts on health and wellbeing,'®* financial
security, % access to housing and accommodation, %
educational attainment,®” and capacity to secure
employment. 18

In addition to these outcomes, Woor-Dungin’s criminal
record discrimination project has documented the
particularly oppressive impacts of criminal histories for
Aboriginal Victorians.'® These adverse consequences
include barriers to becoming future kinship carers, to
delivering healing and other mentoring programs in
custodial settings, and to participating in leadership
and decision-making roles on boards and in
government.''® These impacts affect community
wellbeing and undermine the Victorian self-
determination agenda.

Young people can be an asset to the networks they live
in.""" They may have social and cultural obligations,
including caring for siblings and extended family, or
children of their own. The collateral consequences of
contact with the youth justice system can sever these
networks, impacting on families, children and the
broader community.'*? For young people who are
parents it can also lead to ongoing generations of
forced child removal with devastating and irreparable
consequences for all involved. The impact of contact
with the youth justice system for young people with
caring responsibilities is discussed in Chapter 7.3
‘Challenges experienced by Aboriginal families’. Not
just parents, but friends, families and communities also

103 PwC, Indigenous incarceration, p 32.
104 PwC, Indigenous incarceration, p 32.
105 PwC, Indigenous incarceration, p 31.
106 PwC, Indigenous incarceration, p 31.
107 See Chapter 10.1 ‘Engagement in education’.
108 PwC, Indigenous incarceration, p 31.

109 Woor-Dungin, Criminal Record Discrimination Project:
submission to Aboriginal Justice Forum 49, Swan Hill,
2017.

110 Woor-Dungin, Criminal Record Discrimination Project.

111 M Gooda, Justice reinvestment and its importance to
Aboriginal communities, Aboriginal Legal Service Annual
Conference, Wollongong, 2012, accessed 7 September
2020.

112 AHMAC, Aboriginal and Torres Strait Islander health
performance framework report 2017, p 117.
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experience the grief of separation, the extreme stress of
overwhelming concern for the wellbeing of their loved
one, and the very real trauma of ongoing state
intervention in their lives.

In practical ways, the Commission observed during its
regional visits that the over-representation of Aboriginal
people in the youth justice system also diverts attention
away from a more holistic representation of the diverse
lives of Aboriginal children and young people, and that
deficit-based perspectives can dissuade Aboriginal
children and young people from believing in
themselves. Excessive focus on the youth justice
system can also drain Aboriginal communities’
resources and capacity to shape and achieve self-
determined priorities of their own.

Legislative context

The primary legislative basis for the youth justice
system arises from the Children, Youth and Families Act
2005 (Vic) (CYFA) and criminal justice statutes. Other
state and international instruments are also relevant to
the operation of the youth justice system for Aboriginal
children and young people. These are summarised in
Figure 3.1 on page 86.

Key elements of the youth
justice system

Contact with the youth justice system can be broken
down into 3 main stages:

¢ interactions with police (entry into the system and
initial decision-making as to how/whether to
proceed)

e Children’s Court proceedings (determination of
charges and sentencing)

¢ interaction with Youth Justice Community and
Custodial Services (supervision).

Aboriginal children and young people are more likely to
experience adverse outcomes at each of these contact
points. Key elements of these stages are summarised
in Figure 3.2 on page 87.

Interactions with police

Victoria Police members are the first point of contact
between children and young people and the youth
justice system. In responding to incidents involving
young people, police have a wide range of options
available to them. These include deciding not to
proceed against the young person, issuing a caution (a
formal warning), arresting the young person and
releasing them back into the community pending a
summons to appear at court, charging the young
person and releasing them on bail (with or without
conditions), or remanding the young person in custody
until they can be brought before the Children’s Court.

Police decisions such as whether to caution or charge
a young person will determine whether a young person
progresses through the youth justice system or is
diverted away from it. The use of police enforcement
powers in relation to Aboriginal children and young
people is discussed further in Chapter 11 ‘Entering the
youth justice system’.

Children’s Court proceedings

A small proportion of children and young people who
come into contact with police progress to formal
involvement with the courts.'® The Criminal Division of
the Children’s Court hears and determines charges
against children and young people. Generally, if a child
or young person is alleged to have committed an
offence under the age of 18 years, and is charged
before they turn 19, their case will be heard in the
Children’s Court. The court can deal with most charges
except fatal offences, which are heard in the County or
Supreme Court.'™ In addition, amendments to the
CYFA in 2017 limited the jurisdiction of the Children’s
Court to hear charges against young people aged 16
and 17 years for certain non-fatal offences.'"®

113 Armytage and Ogloff, Youth justice review and strategy,
Part 1, p 154.

114 CYFA, s 516(1)(b).

115 These are ‘Category A serious youth offences’ and ‘Category
B serious youth offences’. Where a young person is
charged with a Category A serious youth offence alleged
to have been committed when the child was aged 16 or
17 years, the Children’s Court can only hear and determine
the charge if this is ‘in the interests of the victim’, or the
young person is ‘particularly vulnerable because of cognitive
impairment or mental illness’, or there is a ‘substantial and
compelling reason’ for the Children’s Court to hear and
determine the charge. Where a young person is charged
with a Category B serious youth offence alleged to have
been committed when the young person was aged 16 or
17 years, the Children’s Court must consider whether the
charge is unsuitable to be determined summarily ‘by reason
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The experiences of Aboriginal children and young
people in court proceedings are discussed in Chapter
12.3 ‘Court’.

The Children’s Court has a hierarchy of sentencing
options available if it finds a child or young person guilty
of an offence.''® This comprises sentences involving no
supervision, sentences involving community-based
supervision by Youth Justice, and custodial sentences
involving detention in a youth justice centre.'” The
court must not impose a sentence unless it is satisfied
that a sentence that is lower in the hierarchy is not
appropriate.'® The Children’s Court may also defer
sentencing to enable a child or young person to
participate in a group conference (discussed below).®

Victoria has a ‘dual track’ system that allows adult
courts to sentence young people (under 21 years of
age) to serve a custodial sentence in a youth justice
centre instead of an adult prison.'° For a young person
to qualify under the dual track system, the court must
be convinced that they have reasonable prospects of
rehabilitation, or that they are ‘particularly
impressionable, immature, or likely to be subjected to
undesirable influences in an adult prison’.'?!
Amendments to the Sentencing Act 1991 (Vic) in 2017
limited the circumstances in which adult courts can
sentence a young person to ‘dual track’ custody for
certain categories of offences.'??

The Koori Court

The Children’s Koori Court (Criminal Division) is a
specialist sentencing court for Aboriginal children and
young people. The Koori Court currently operates in 12

of exceptional circumstances’. See ss 356 and 356A of the
CYFA, as amended and inserted by the Children and Justice
Legislation Amendment (Youth Justice Reform) Act 2017
(Vic).

116 CYFA, s 360(1).

117 The CYFA uses the terminology of ‘youth residential centre’
as the detention option for younger children, and ‘remand
centre’ for the detention option for children and young
people denied bail. However, for ease this report refers to all
detention options as youth justice centres.

118 CYFA, s 361.

119 CYFA, ss 360(2) and 414.

120 Under section 3(1) of the Sentencing Act 1991 (Vic), a
‘young offender’ is an offender who at the time of being
sentenced is under the age of 21 years.

121 Sentencing Act, s 32(1).

122 See Sentencing Act, ss 32(2C) and (2D), inserted by the
Children and Justice Legislation Amendment (Youth Justice
Reform) Act.

locations across the state.?® The Koori Court is
presided over by a magistrate and Koori Elders or
respected persons and deals with offences (other than
sexual offences) where the young person pleads guilty,
or has been found guilty of the offence.’?* The
operation of the Koori Court and the experiences of
children and young people appearing before it are
discussed further in Chapter 12.3 ‘Court’.

Diversion

Children and young people appearing before the
Children’s Court may be eligible to participate in the
Children’s Court Youth Diversion Service. This is an
early intervention (pre-plea) program intended to divert
children and young people from further progression into
the youth justice system.?s Diversion can include a
range of activities for the young person to complete
and is designed to assist with rehabilitation and reduce
the risk of stigma associated with contact with the
youth justice system.126

While there are few statutory limitations on eligibility for
Children’s Court diversion, the program tends to be
targeted towards children and young people with
limited or no criminal history who would otherwise be
sentenced to an outcome not requiring supervision
from Youth Justice. The young person’s history and the
circumstances of their offending are considered in
determining whether diversion is appropriate. Both the
prosecution and the young person must consent for
the diversion to proceed.'?” Children and young people
who successfully complete diversion will not have a
disclosable criminal record.'?®

123 Bairnsdale, Dandenong, Geelong, Hamilton, Heidelberg,
Latrobe Valley (Morwell), Melbourne, Mildura, Shepparton,
Swan Hill, Warrnambool, Portland: Children’s Court of
Victoria, Koori Court, Children’s Court of Victoria website,
accessed 9 September 2020.

124 CYFA, s 519(1).

125 CYFA, s 356C.

126 CYFA, s 356C.

127 CYFA, s 356D(3).

128 Children’s Court of Victoria, Youth Diversion, Children’s
Court of Victoria website, accessed 11 September 2020.
Section s 356I(1)(b) of the CYFA provides that ‘if a child
completes a diversion program to the satisfaction of the
Court — the Court must discharge the child without any
finding of guilt’.
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United Nations Convention on the
Rights of the Child

United Nations Standard Minimum Rules

for the Administration of Juvenile Justice
(the Beijing Rules)

United Nations Rules for the Protection
of Juveniles Deprived of their Liberty

(the Havana Rules)

United Nations Guidelines for the
Prevention of Juvenile Delinquency

(the Riyadh Guidelines)

The Optional Protocol to the Convention
against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment

United Nations Declaration on the
Rights of Indigenous Peoples

Charter of Human Rights and
Responsibilities Act 2006 (Vic)

Children, Youth and Families Act 2005
(Vic)

Sentencing Act 1991 (Vic)

Bail Act 1977 (Vic)

Crimes Act 1958 (Vic)

Summary Offences Act 1966 (Vic)

This convention requires signatory states to treat children with humanity
and dignity, only using detention as a measure of last resort.

These rules emphasise the wellbeing of children and encourage fair,
humane and proportionate responses to offending behaviour that take into
account the circumstances of the child. The rules establish detention as a
last resort.

These rules establish minimum standards for the deprivation of children’s
liberty. The rules focus on the protection of individual rights and the
promotion of children’s wellbeing.

These guidelines outline a progressive approach to preventing and
responding to offending by children.

This protocol aims to prevent the mistreatment of people in detention by
establishing independent international and national inspection schemes.

This declaration provides a comprehensive statement of the rights of
Indigenous peoples and guidance on the responsibilities of states. It
defines self-determination as the ability of Indigenous people to freely
determine their political status and pursue economic, social and
cultural development.

The Charter requires protection in the best interests of children. It also
requires that children accused of offending be segregated from adults and
that children convicted of offences be treated in an age-appropriate way.

The Charter provides specific protection for the rights of Aboriginal people
to enjoy their identity and culture, maintain and use their language,
maintain their kinship ties and maintain their distinctive spiritual, material
and economic relationship with the land and waters and other resources
with which they have a connection under traditional laws and customs.

The Victorian Government, local councils and other public authorities
(including individual employees) must act in ways that are compatible with
human rights and give proper consideration to relevant human rights when
making decisions.

This is the leading instrument for the youth justice system in Victoria. It
establishes the jurisdiction of the Children’s Court, sentencing principles
and orders, youth justice centres and the Youth Parole Board.

This Act gives Victorian adult courts the power to sentence young
people under the age of 21 years to youth justice custody rather than
adult imprisonment.

This Act establishes bail laws and the factors decision-makers must
consider in determining whether a person charged with an offence should
be granted bail or remanded in custody.

This Act contains serious criminal offences. Children and young people
can be charged with these offences.

This Act contains summary offences. Children and young people can be
charged with these offences.

Figure 3.1 Summary of relevant legislation, conventions and protocols
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The Commission found that Aboriginal children and
young people received approximately 13% of the total
diversions for children and young people between 2017
and 2019, which is slightly less than would be
expected given that the proportion of Aboriginal
children and young people in the Youth Justice
population was 16% during this period. Diversion is
discussed further in Chapter 12.1 ‘Diversion’.

Group conferencing

Youth Justice group conferencing is available to
children and young people following a finding of guilt
and pre-sentence. It is designed to divert children and
young people from further progression into the youth
justice system, and aims to reduce recidivism, increase
victim satisfaction, increase community safety and
provide an opportunity to repair harm caused by the
offending."®® Group conferences may be offered when
the court is considering a sentence supervised by
Youth Justice.

The purpose of a group conference is to facilitate a
meeting between the child and other people, with the
objectives of increasing the child’s understanding of the
effect of their offending on the victim and the
community, reducing the likelihood of reoffending, and
negotiating an outcome plan that is agreed to by the
child."™® The child, their legal representative and a
Victoria Police representative must attend the group
conference.' If they wish to participate, the victim or
their representative and members of the child’s family
and other people of significance may also attend the
group conference.'®?

Bail and remand

Children and young people may be placed on bail while
awaiting a hearing or sentencing. This may include a
condition to participate in a bail support program.
Youth Justice has 2 bail support programs supervised
by community-based staff. These are known as
‘supervised bail’ and ‘intensive bail’. Alternatively,
Victoria Police, bail justices or the Children’s Court may
remand a child or young person in custody while
awaiting a hearing or sentencing. Decision-makers are

129 Department of Justice and Community Safety (DJCS),
Group conferencing: Youth Justice practice guideline, DJCS,
Victorian Government, unpublished, accessed 7 September
2020, p 3.

130 CYFA, s 415(4).
131 CYFA, s 415(6).
132 CYFA, s 415(7).

required to consider all other options before remanding
a child or young person in custody, and any balil
conditions imposed must be reasonable and no more
onerous than necessary. '3

The remand population in Victoria has increased
steadily in recent decades, with the number of remand
orders for children and young people more than
doubling from 2010 to 2019."** The Commission found
that Aboriginal children and young people are being
placed on supervised bail orders and remanded in
custody at unacceptably high rates, which is
significantly contributing to their over-representation in
the youth justice system. This is discussed further in
Chapter 12.2 ‘Bail and remand’.

Youth Justice supervision

DJCS’s Youth Justice Division is responsible for the
supervision of children and young people on
community-based orders and in detention in youth
justice centres.

Children and young people, whether sentenced or on
remand, are held in 2 youth justice centres in Victoria,
and a third is planned. Parkville youth justice centre is
close to the centre of Melbourne, and Malmsbury youth
justice centre is approximately 100 kilometres north-
west of the city. All units at Parkville youth justice centre
are secure, and movement around the site is limited.
Malmsbury has secure units for boys and young men
under 18 years old. Young men aged 18 to 24 years
are held at Malmsbury senior site, which has open units
that allow more freedom.® All girls and young women
are held in one unit at Parkville youth justice centre,
irrespective of their behaviour or risk profile, due to the
significantly smaller cohort of girls and young women
compared with boys and young men.'¢ The Victorian
Government plans to hold young men aged 15 to 18

133 Bail Act 1977 (Vic), s 3B(1)(g).

134 Sentencing Advisory Council, Children held on remand in
Victoria: a report on sentencing outcomes, Sentencing
Advisory Council, Melbourne, 2020, accessed 4 January
2021, pix.

135 In June 2020, a 32-bed unit opened at Malmsbury youth
justice centre. This unit provides a ‘Community 3" model,
which is intended to be the least restrictive environment
for children and young people in custody and designed to
respond to the risks and needs of children and young people
classified as ‘low risk’.

136 DJCS advised the Commission that if a girl or young
woman required a unique operating environment, this would
be considered as part of her placement and alternative
arrangements would be made; however, this is generally
not the preferred approach, given that children and young
people need interaction with peers.

88 Commission for Children and Young People

Our youth, our way



https://www.sentencingcouncil.vic.gov.au/publications/children-held-on-remand-in-victoria
https://www.sentencingcouncil.vic.gov.au/publications/children-held-on-remand-in-victoria

years at Cherry Creek youth justice centre from 2022,
leaving Parkville youth justice centre to hold only boys
aged under 15 years and all girls and young women.

Youth Justice responsibilities include the provision of
case management, delivery of offender behaviour
programs and links to support services. The Youth
Justice Case Management Framework provides
operational guidance for case managing children and
young people, whether they are in custody or
supervised in the community.’®” The framework
commenced in February 2019 and is intended to
ensure continuity of care across Youth Justice
community and custodial systems, with community
staff holding the lead case manager role.™ The
framework is supported by the Youth Justice Case
Management Evidence Base, which outlines the
theoretical basis underpinning Youth Justice service
delivery.’® The framework is also supported by a series
of practice guidelines that provide detailed practice-
oriented guidance for Youth Justice staff. Operating
alongside the framework and practice guidelines are
Director’s Instructions and Practice Instructions which
set out procedures for youth justice custody.

Parole

The Youth Parole Board decides whether a child or
young person may be released on parole and subject
to supervision by Youth Justice in the community. The
Youth Parole Board also determines whether a child or
young person is not appropriate for parole.' Youth
Justice case managers plan, supervise, coordinate and
manage youth parole orders for children and young
people transitioning into the community.

137 Department of Justice and Community Safety (DJCS), Youth
Justice Case Management Framework, DJCS, Victorian
Government, unpublished, accessed 7 September 2020,

p 4.
138 DJCS, Youth Justice Case Management Framework, p 4.

139 Department of Justice and Community Safety (DJCS), Youth
Justice Case Management Evidence Base, DJCS, Victorian
Government, unpublished, accessed 7 September 2020.

140 For example, children and young people with sentences of
less than 6 months may be considered as not appropriate
for parole because their sentence is too short for an effective
parole supervision process: Department of Justice and
Community Safety (DJCS), Remission: Youth Justice practice
guideline, DJCS, Victorian Government, unpublished,
accessed 7 September 2020, p 7.

Other specialised Youth Justice
responses for Aboriginal children and
young people

Aboriginal Youth Justice unit

Aboriginal Youth Justice is a specialised unit within
DJCS that is responsible for developing and supporting
policy and program responses to reduce Aboriginal
over-representation. The unit is overseen by a Director
and includes:

¢ the Aboriginal Youth Justice Programs Team,#!
which oversees and provides support to DJCS-
funded ACCOs and community service
organisations that operate the Community-Based
Koori Youth Justice Program,'#? Aboriginal Early
School Leavers program,'#® Aboriginal Youth
Support Service, Aboriginal Court Advice Officer'
and the Koori Intensive Support Program'4®

¢ the Aboriginal Youth Justice Policy and Strategy
Team, responsible for the development and
implementation of the Aboriginal Youth Justice
Strategy in partnership with the Aboriginal Justice
Caucus, as well as furthering Aboriginal self-
determination, protecting cultural rights, increasing
cultural safety, addressing over-representation,
developing alternatives to custody and supporting
the voices of Aboriginal children and young people

¢ a Manager, Aboriginal Youth Justice Operations and
4 Aboriginal Liaison Officers and a team leader who
operate in youth justice centres and provide
Aboriginal children and young people with culturally
informed support, planning and advocacy during
custodial stays.#®

141 This team is led by a Manager, Aboriginal Youth Justice
Programs.

142 Also known as the Community-Based Aboriginal Youth
Justice Program. This program is discussed in detail in
Chapter 6.2 ‘Relationships with workers’.

143 This program is discussed in Chapter 10.1 ‘Engagement in
education’.

144 Based within the Department of Justice and Community
Safety, the Aboriginal Court Advice Officer is located in the
North Eastern Melbourne Youth Justice team. This is a
specialist role which provides culturally based advice and
support to Aboriginal children and young people in the youth
justice system appearing in court.

145 Also known as the Aboriginal Intensive Support Program.
This program is discussed in Chapter 12.2 ‘Bail and remand’
and Chapter 12.5 ‘Community orders supervised by Youth
Justice’.

146 Department of Justice and Community Safety, Aboriginal
Youth Justice factsheet, provided to Aboriginal Justice
Forum members, May 2020.
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Koori Justice Unit

The Koori Justice Unit (KJU) is another unit in DJCS
whose core role is to develop and support improved
and equitable justice outcomes for the Aboriginal
community.'” As part of this responsibility, the KJU
supports the work of the Aboriginal Justice Forum to
coordinate the delivery of the Aboriginal Justice
Agreement and related programs. KJU also builds

capacity within DJCS and the Aboriginal community to:

e partner on, develop and deliver justice services and
initiatives

e provide advice to ministers and staff within the
department on issues affecting Aboriginal
communities across Victoria

e advocate for ongoing improvement in the design
and delivery of Aboriginal justice initiatives

¢ monitor and evaluate Aboriginal justice initiatives.'#8

Current policy context

Victoria’s youth justice system is in a state of change.
There has been significant reform following the
recommendations of the Youth Justice Review.'*®
Implementation of these recommendations is ongoing;
however, early progress is promising. The recently
released Youth Justice Strategic Plan 2020-2030 sets
out core operating principles, actions and reform
directions for the next decade. In 2019, Youth Justice
introduced a new Case Management Framework,
together with a range of new practice guidelines to
support the framework and provide practice-oriented
guidance for Youth Justice staff working with children
and young people. The Case Management Framework
involves a more structured and individualised way of
working, focused on responding to a young person’s
assessed risks and needs to reduce offending
behaviour. The Youth Justice custodial operating
philosophy'®° was also introduced in 2019,

147 DJCS, Aboriginal Youth Justice factsheet.
148 DJCS, Aboriginal Youth Justice factsheet.
149 Armytage and Ogloff, Youth justice review and strategy.

150 Department of Justice and Community Safety (DJCS), An
operating philosophy for Victoria’s youth justice centres,
DJCS, Victorian Government, 2019.

151 In addition, in 2019, Youth Justice introduced new evidence-

based programs to improve family functioning, reduce
substance abuse and address behavioural issues (see

Chapter 7.3 ‘Challenges experienced by Aboriginal families’).

Other recent DJCS initiatives are detailed throughout
the report.

An Aboriginal Youth Justice Strategy, led by the
Aboriginal Justice Caucus, is in development at the
time of writing and is anticipated to be informed by the
findings and recommendations of this inquiry.'®? As part
of the 2020-21 Budget, the Victorian Government has
committed $11.8 million over 4 years to deliver the
Aboriginal Youth Justice Strategy and reduce the
over-representation of Aboriginal children and young
people in the youth justice system.'s® This builds on the
investment of $10.8 million over 4 years in the 2018-19
Budget, which included funding for the Koori Youth
Justice Taskforce.'®*

This new strategic agenda acknowledges the state’s
past failure to adequately address the over-
representation of Aboriginal children and young people
in the justice system and the imperative for a new way
of operating to meet this challenge. The Aboriginal
Justice Agreement (Phase 3) aimed to ‘close the gap in
the rate of Aboriginal and non-Aboriginal people under
youth justice supervision by 2031°.'% As noted above,
Burra Lotjpa Dunguludja sets a target of reducing the
average daily number of Aboriginal children and young
people aged 10 to 17 years under Youth Justice
supervision in the community and in custody by at least
43 by 2023.1%¢

152 Department of Justice and Community Safety (DJCS),
Youth Justice Strategic Plan 2020-2030, DJCS, Victorian
Government, 2020, accessed 7 September 2020, p 22.

153 Minister for Crime Prevention, Corrections, Youth Justice
and Victim Support, Preventing crime and building a
safer Victoria [media release], Victorian Government, 24
November 2020, accessed 8 January 2021. This investment
includes funding for development of an Aboriginal youth
justice hub (see Chapter 5.1 ‘Early intervention’); the re-
launching of Balit Ngulu, a specialist halistic legal service
for Aboriginal children and young people (see Chapter 12.4
‘Legal assistance’); an initiative led by the Koorie Youth
Council to amplify the voice of Aboriginal children and young
people in Youth Justice (see Chapter 6.3 ‘Participation in
the youth justice system’); the establishment of Aboriginal
Case Management Review Panels (see Chapter 6.1
‘Collaboration’); and the expansion of the Community-Based
Koori Youth Justice Program (see Chapter 6.2 ‘Relationships
with workers’): Minister for Crime Prevention, Corrections,
Youth Justice and Victim Support, Supporting Aboriginal
children and young people [media release], Victorian
Government, 24 March 2021, accessed 16 April 2021.

154 Minister for Families and Children, Early Childhood Education
and Youth Affairs, Creating a new Aboriginal Youth Justice
Taskforce [media release], Victorian Government, 8 August
2018, accessed 14 April 2021.

155 Department of Justice, Victorian Aboriginal Justice
Agreement Phase 3 (AJA3): a partnership between the
Victorian Government and Koori community, Department of
Justice, Victorian Government, 2013, p 78.

156 State of Victoria, Burra Lotjpa Dunguludja, p 30.
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Nevertheless, it is important to recognise that these
initiatives — however promising — are still operating
within the legislative context established by sentencing
and bail reforms in recent years, which continue to
drive the incarceration of Aboriginal children and young
people. Amendments to bail laws introduced in 2017
and 2018 have had ‘catastrophic consequences for
Aboriginal children and young people in Victoria’.'® The
ongoing negative impacts of these legislative reforms is
discussed further below and in Chapter 12.2 ‘Bail and
remand’.

Recent Victorian youth justice inquiries
and reports

In addition to the Youth Justice Review, several other
Victorian reports and inquiries in recent years have
focused attention on the operation of the youth justice
system and helped to shape the current reform
agenda. These include:

e the Commission’s 2017 report The same four walls:
inquiry into the use of isolation, separation and
lockdowns in the Victorian youth justice system'®

e the Victorian Parliament’s 2018 Inquiry into youth
justice centres in Victoria'®

¢ the Victorian Auditor-General’s 2018 report on
Managing rehabilitation services in
youth detention®°

¢ the joint 2018 report by the Commission and the
Victorian Equal Opportunity and Human Rights
Commission on Aboriginal cultural rights in youth
justice centres’®

157 Victorian Aboriginal Legal Service (VALS), Submission to
Our youth, our way inquiry, 2019, p 16. The number of
supervised bail orders made in relation to Aboriginal young
people has increased by 532% in the last 10 years, from 31
in 2010 to 196 in 2019: see Table 12.2 in Chapter 12.2 ‘Bail
and remand’. The number of remand orders made in relation
to Aboriginal young people doubled between 2010 and 2019
from 262 to 524: see Table 12.3 in Chapter 12.2 ‘Bail and
remand’.

158 Commission for Children and Young People, The same
four walls: inquiry into the use of isolation, separation
and lockdowns in the Victorian youth justice system,
Commission for Children and Young People, Melbourne,
2017, accessed 7 September 2020.

159 Parliament of Victoria, Inquiry into youth justice centres in
Victoria: final report [PDF], Legislative Council Legal and
Social Issues Committee, Parliament of Victoria, 2018,
accessed 7 September 2020.

160 Victorian Auditor-General’s Office, Managing rehabilitation
services in youth detention, Victorian Auditor-General’s
Office, Melbourne, 2018, accessed 7 September 2020.

161 Victorian Equal Opportunity and Human Rights Commission
(VEOHRC) and Commission for Children and Young People,

¢ the Koorie Youth Council’s 2018 report Ngaga-dji
(hear me): young voices creating change for
justice'®?

¢ the Victorian Ombudsman’s 2019 report OPCAT in
Victoria: a thematic investigation of practices related
to solitary confinement of children and young
people. '8

In addition, the Commission’s 2019 report on the
out-of-home care system, ‘In our own words’: systemic
inquiry into the lived experience of children and young
people in the Victorian out-of-home care system is
relevant to the children and young people in the youth
justice system who live in out-of-home care.'®*

Findings from these investigations provided added
impetus and direction for this inquiry. Although some
progress has been made on these issues, the
Commission’s findings demonstrate that a more holistic
response is needed to achieve real change for the
Aboriginal children and young people whose stories
form the heart of this report.

Advancing Aboriginal self-
determination

As outlined in Chapter 2 ‘Our way’, youth justice reform
in Victoria is taking place alongside a strong policy
agenda to advance Aboriginal self-determination, led
by the Aboriginal Justice Caucus and the Aboriginal
Justice Forum and supported by DJCS (see Figure
3.3).

Aboriginal cultural rights in youth justice centres [PDF],
VEOHRC, Melbourne, 2018, accessed 7 September 2020.

162 Koorie Youth Council, Ngaga-dji (hear me): young voices
in creating change for justice, Koorie Youth Council,
Melbourne, 2018, accessed 22 September 2020.

163 Victorian Ombudsman, OPCAT in Victoria: a thematic
investigation of practices related to solitary confinement
of children and young people, Victorian Ombudsman,
Melbourne, 2019, accessed 22 September 2020.

164 Commission for Children and Young People, ‘In our own
words’: systemic inquiry into the lived experience of
children and young people in the Victorian out-of-home
care system, Commission for Children and Young People,
Melbourne, 2019, accessed 22 September 2020.
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Figure 3.3 Aboriginal Youth Justice governance structure

Advancing Aboriginal self-determination is a key priority
for the Victorian Government and underpins a range of
policy initiatives such as the Victorian Aboriginal Affairs
Framework 2018-2023'% and Burra Lotjpa Dunguludja
(Figure 3.4).% These frameworks are influencing policy
directions and outcomes to create the conditions
necessary to transfer decision-making control, power
and resources to Aboriginal people and community on
the matters that affect their lives.'®” This includes a
renewed imperative to make way for Aboriginal
expertise and the power of self-determined initiatives to
achieve better justice outcomes for Aboriginal children
and young people. This is discussed further in Chapter
4.1 ‘Advancing self-determination’.

The Koorie Youth Council’s groundbreaking Ngaga-dji
project has also inspired a renewed focus on centring
the voices and experiences of Aboriginal children and
young people in policy decisions and initiatives made

about them, 68

165 State of Victoria, Victorian Aboriginal Affairs Framework
2018-2023, p 22.

166 State of Victoria, Burra Lotjpa Dunguludja, p 11.

167 State of Victoria, Victorian Aboriginal Affairs Framework
2018-2023, pp 22-27.

168 Koorie Youth Council, Ngaga-diji.
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Out-of-home care reforms

The current policy context has also been shaped by
Wungurilwil Gapgapduir: Aboriginal Children and
Families Agreement.'® This 2018 agreement arose out
of significant and sustained advocacy from the
Aboriginal community to reduce the number of
Aboriginal children in out-of-home care in Victoria. The
agreement paves the way for a new approach to
working with the Victorian Aboriginal community,
including the transfer of responsibility from government
for the care of Aboriginal children and young people.

The Commission’s In our own words inquiry in 2019,
and the Taskforce 1000 project in 2014 that culminated
in the Commission’s 2016 report Always was, always
will be Koori children, have also focused attention on
the continued harm inflicted on Aboriginal children and
young people by the state.'

169 Department of Health and Human Services (DHHS),
Wungqurilwil Gapgapduir: Aboriginal Children and Families
Agreement, DHHS, Victorian Government, 2018.

170 Commission for Children and Young People, ‘Always
was, always will be Koori children’: systemic inquiry
into services provided to Aboriginal children and young
people in out-of-home care in Victoria, Commission for
Children and Young People, Melbourne, 2016, accessed 7
September 2020.
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Korin-Korin Balit Djak

Aboriginal health, wellbeing
and safety strategic plan
2017-2027

* Aboriginal Victorians are connected to
culture, Country and community

¢ Aboriginal Victorians have stable,
secure and appropriate housing

* Aboriginal children and families
are thriving and empowered

¢ Aboriginal Victorians are
resilient and have optimal
social and emotional

Victorian Aboriginal wellbeing

Economic Development
Strategy 2013-2020

¢ Increased labour force participation
e Strong communities and families that support

young people to aspire to education and
economic success

* Young Aboriginal people complete education
with the skills to gain employment

* More access to a greater diversity of
jobs across all sectors

Dhelk Dja

Safe Our Way:
Strong Culture, Strong
Peoples, Strong Families
Agreement 2018-2028

¢ Aboriginal people are culturally strong,
safe and self-determining, with families and
communities living free from violence

¢ Aboriginal people experiencing family violence
have access to community-led information,
options and supports to make informed
choices that promote their safety, wellbeing
and healing

® The critical importance of
Aboriginal culture as a
protective factor against
violence is recognised

Burra
Lotjpa
Dunguludja

Marrung

Aboriginal Education Plan
2016-2026
e Koorie children and learners of all ages
are strong in their identity

¢ Koorie students engage fully throughout
their schooling years

* Koorie learners transition successfully into

further education and development

¢ Koorie people have
opportunities to access
education at all
stages of life
Wungurilwil Gapgapduir
Aboriginal Children and
Families Agreement 2018

¢ Vision: All Aboriginal children
and young people are safe, resilient, thriving
and living in culturally rich, strong Aboriginal
families and communities

e Aim: Eliminate the over-representation of
Aboriginal children in Child Protection and
out-of-home care, and reduce the
number of those that progress to
Youth Justice

Figure 3.4 Victorian Aboriginal Affairs Framework and related policy initiatives

Source: Adapted from State of Victoria, Burra Lotjpa Dunguludja (Victorian Aboriginal Justice Agreement Phase 4), p 22.
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The In our own words inquiry found that around 25% of
children and young people in out-of-home care in
Victoria were Aboriginal, and that despite some
progress having been made, Child Protection was still
failing to comply with the Aboriginal Child Placement
Principle and to provide a caring home and act as a
good parent would for many of these children and
young people.’”" In our own words made 17
recommendations to improve out-of-home care for all
children and young people. At the time of writing, the
Victorian Government is still yet to develop an
implementation plan for these recommendations.'”?

As the findings from this report show, too many
Aboriginal children and young people are still being
harmed by government policies that forcibly remove
them from their communities — whether into care or the
youth justice system — and fail to adequately recognise
and support their cultural identity and needs once
there. The impact of out-of-home-care policies on
Aboriginal children and young people in contact with
the youth justice system is discussed further in Chapter
8 ‘A caring & stable home’.

National policy context

The disproportionate criminalisation of Aboriginal
children and young people has also received
heightened national attention in recent years. In 2016,
the Royal Commission into the Detention and
Protection of Children in the Northern Territory
(Northern Territory Royal Commission) was established
following media reports on inhumane treatment of
children detained in detention facilities there.'”
Queensland also commissioned an independent review
of its youth detention centres in 2016.174

In 2018 the Australian Law Reform Commission
published Pathways to justice — an inquiry into the
incarceration rate of Aboriginal and Torres Strait

171 Commission for Children and Young People, /In our own
words, p 79.

172 In response to this, DFFH advised the Commission that it
has been required to focus on the state’s response to the
COVID-19 pandemic.

173 Northern Territory, Royal Commission into the protection
and detention of children in the Northern Territory: final
report, Darwin, 2017, accessed 7 September 2020.

174 K McMillan and M Davis, Independent review of youth
detention: report [PDF], Queensland Government, Brisbane,
2016. This was followed by the Atkinson report on youth
justice in 2018: B Atkinson, Report on youth justice,
Department of Child Safety, Youth and Women, Queensland
Government, 2018.

Islander peoples,'™ and the Law Council of Australia’s
Justice Project considered issues specific to youth
justice and Aboriginal over-representation in the
criminal justice system in its report released in August
2018.776 In July 2020, the National Agreement on
Closing the Gap was entered into between the
Coualition of Aboriginal and Torres Strait Islander Peak
Organisations and all Australian governments. For the
first time, youth justice has been identified as a priority
area and a target has been set to ‘reduce the rate of
Aboriginal and Torres Strait Islander young people
(1017 years) in detention by at least 30 per cent’

by 2031.177

Across Australia, a responsive community sector is well
connected to social and justice issues and increasingly
using its platforms to amplify the voices of Aboriginal
children and young people to drive change. Campaigns
to improve justice outcomes spurred by advocacy
groups including Change the Record and Raise the
Age have gained momentum in recent years.
Alternative evidence-based initiatives such as justice
reinvestment are also taking hold with promising results
(see Chapter 4.1 ‘Advancing self-determination” and
Chapter 5.1 ‘Early intervention’ for further discussion of
these).'"®

Shifting priorities in the Victorian youth
justice system

Historically, Victoria’s youth justice system has been
well regarded for its comparatively low incarceration
rates and effective diversion and rehabilitation
programs.'”® However, neglect of the system by
successive governments over many years culminated
in a significant shift from 2016 towards policy and
practices that promoted security over diversion and
rehabilitation. ' These included attempts to use a

175 Australian Law Reform Commission (ALRC), Pathways to
justice — an inquiry into the incarceration rate of Aboriginal
and Torres Strait Islander peoples: final report, ALRC report
133, Australian Government, 2018, accessed 7 September
2020.

176 Law Council of Australia, The Justice Project: final report,
Law Council of Australia, 2018, accessed 20 September
2020.

177 Closing the Gap in Partnership, National Agreement on
Closing the Gap, 2020, pp 28-29.

178 See Justice Reinvestment Network Australia (JRNA), Justice
Reinvestment in Australia, JRNA website, accessed 7
September 2020.

179 Parliament of Victoria, Inquiry into youth justice centres in
Victoria, p 3.

180 See also Victorian Auditor-General’s Office, Managing
rehabilitation services in youth detention, p 10; Victorian
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https://justicereinvestment.net.au/community-profiles/

gazetted unit at Barwon Prison to house children and
young people following disturbances at Parkville youth
justice centre in late 2016, authorising adult corrections
officers to work in youth justice centres and use OC
spray and other weapons against children and young
people, and legislative amendments to limit the
jurisdiction of the Children’s Court and the operation of
the dual track system, among other changes.'®' These
responses exacerbated the impact of the
disproportionate criminalisation of Aboriginal children
and young people, despite decreasing crime trends.

As noted above, in 2017, the Commission tabled its
systemic inquiry into the use of isolation, separation
and lockdowns in youth justice centres, The same four
walls. This report identified unacceptable custodial
operating practices, including extensive use of
isolations in inappropriate facilities, often without the
required authorisations; extensive lockdowns across
both youth justice centres, prohibiting access to fresh
air, sunlight, programs and education for days at a
time; and a raft of other operational shortfalls. The
inquiry found that at Malmsbury youth justice centre,
Aboriginal children and young people were being
disproportionately placed in isolation, making up 30%
of all children and young people isolated, despite
accounting for only 16% of the total custodial
population. 8

Since 2016, Youth Justice has continued to be
challenged to resolve significant and competing issues,
including providing rehabilitative and educational
opportunities for children and young people, and safe
environments for staff and children. Youth Justice’s
efforts to address these issues have varied widely and,
in the view of the Commission, have not always been in
the best interests of children and young people.

More recent developments in Youth Justice following
the Youth Justice Review demonstrate a greater
emphasis on evidence-based policies and age-

Ombudsman, OPCAT in Victoria, p 7.

181 Other punitive legislative changes included the introduction
of a presumption in favour of minimum custodial sentences
for young people aged 18 to 20 years in respect of assaults
against youth justice custodial workers on duty, and a
presumption that custodial sentences for children and young
people found guilty of multiple offences including assault of
a youth justice custodial worker, property damage in a youth
justice centre or escape from a youth justice centre, must be
served cumulatively rather than concurrently: see Sentencing
Act and CYFA, as amended by the Children and Justice
Legislation Amendment (Youth Justice Reform) Act.

182 Commission for Children and Young People, The same four
walls, p 14.

appropriate responses that emphasise rehabilitation
and reflect modern youth justice standards and human
rights. Promising reforms include (as noted above) a
new strategic vision captured in the Youth Justice
Strategic Plan, Case Management Framework, practice
guidelines and custodial operating philosophy. The
development of a new Youth Justice Act, as
recommended by the Youth Justice Review, presents
opportunities to build on this work.

Nevertheless, financial investment in custodial
supervision, and in strengthening the security-based
infrastructure of youth justice centres, has continued to
far outweigh resources directed towards diverting
children and young people from the youth justice
system. According to the Victorian Ombudsman

in 2019:

The [Youth Justice Review] observed that as at
approximately July 2017, investment in youth
custodial supervision was approximately 20 times
greater than the combined funds allocated to early
intervention, diversion and restorative justice
processes... Since that review, according to DJCS’s
‘Corporate Plan 2018-22’, further funds have been
allocated to expanding Malmsbury’s secure bed
capacity and fortifying the facility’s security
infrastructure. Work is also currently underway on a
new, 224 bed high security youth justice centre, to
open in 2021, at an allocated cost of $288.7
million. 8

During its investigation into solitary confinement in the
Malmsbury youth justice centre, the Victorian
Ombudsman observed ‘a genuine commitment at
many levels to the welfare of young people and their
rehabilitation’, but was also ‘disturbed by a culture that
appeared to prioritise security’.'®

These observations reflect findings made by the
Victorian Auditor-General that operational decisions in
youth justice centres prioritising immediate risks to
safety and security at times inhibited the provision of
education, rehabilitation and health services.'® The
social and economic costs of policies that prioritise
incarceration over rehabilitation are discussed further in

183 Victorian Ombudsman, OPCAT in Victoria, p 7. Cherry Creek
has since been rescoped to 140 beds and is expected to
be completed in mid-2022, ahead of receiving children and
young people in late 2022.

184 Victorian Ombudsman, OPCAT in Victoria, p 7.

185 Victorian Auditor-General’s Office, Managing rehabilitation
services in youth detention, p 10.
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Chapter 5 ‘A just & age-appropriate system’ and
Chapter 13 ‘Safe custody’.

The change in priorities between 2016 and 2018 also
coincided with a gradual shift in bail policy away from a
traditional focus on securing attendance at court
hearings towards an emphasis on providing community
protection.'® Legislative amendments to bail laws
introduced in 2017 and 2018 in response to concerns
about community safety have made it considerably
more difficult for decision-makers to grant bail,
including to Aboriginal children and young people.'®”
This has led to increased interventions and exposure to
custodial environments, with a criminalising effect for
Aboriginal children and young people. This is discussed
further in Chapter 12.2 ‘Bail and remand’.

Impact of media reporting

The media plays a pivotal role in informing and shaping
public perceptions about children and young people’s
involvement in crime in society,'® as well as community
perceptions of safety.'® Research conducted by Dr
Faith Gordon has demonstrated that sensationalist and
pejorative media representations of young people in
conflict with the law can also amplify social tensions
and perpetuate detrimental social constructions of
childhood, leading to poor policy outcomes and
reactionary justice policies.'®

The impact of the media can be particularly damaging
for Aboriginal children and young people. Negative
media coverage can affect the wellbeing of Aboriginal
young people, as well as shape and dominate societal
attitudes and beliefs about Aboriginal ‘disadvantage’.
For example, researchers from Curtin University
analysing 335 news articles about Aboriginal health

186 M McMahon, No bail, more jail? Breaking the nexus
between community protection and escalating pre-trial
detention [PDF], Research Paper No. 3, Parliament of
Victoria, 2019, accessed 7 September 2020, p 2.

187 The number of supervised bail orders made in relation to
Aboriginal young people has increased by 532% in the last
10 years, from 31 in 2010 to 196 in 2019. The number of
remand orders made in relation to Aboriginal young people
doubled between 2010 and 2019 from 262 to 524: see
Chapter 12.2 ‘Bail and remand’.

188 F Gordon, ‘Media regulation: strategies to mitigate violence
against children who are publicly “named and shamed”’ in
W O’Brien and C Foussard (eds), Violence against children
in the criminal justice system: global perspectives on
prevention, Routledge, London, 2020, p 39.

189 F Gordon, Children, young people and the press in a
transitioning society: representations, reactions and
criminalisation, Palgrave Socio-Legal Series, UK, 2019, p 62.

190 Gordon, ‘Media regulation’, p 1.

found that 74% were negative, 11% were neutral and
15% were positive.'' More recently, researchers from
the University of Technology Sydney analysed 45 years
of print coverage of key initiatives for Aboriginal
self-determination and found that Aboriginal
perspectives were rarely presented as legitimate.'?
These studies demonstrate the powerful capacity of
media representations to create and sustain negative
narratives that undermine the agency and strength of
Aboriginal young people.

In the Victorian context, commentators have observed
that sensationalised media coverage about ‘youth
gangs’, high-profile offending and incidents at the
Parkville and Malmsbury youth justice centres in 2016
and 2017 influenced community perceptions and
assumptions that Victoria was in the grip of a ‘youth
crime wave’, despite statistical evidence to the
contrary.'® This ultimately created a pressurised policy
environment that enabled legislative changes and the
unprecedented situation of young people being
detained in an adult correctional facility in contravention
of the Charter of Human Rights and Responsibilities.

As articulated by the former Executive Director of
Criminal Law Services at Victoria Legal Aid:

One of the main vices of sensationalised media
narratives on complex social issues, such as youth
offending, Is that they invariably lead to short-term
problem solving. They create pressured environments
that militate against the making of good policy. In
recent years, this kind of media has proven potently
successtul in influencing politicians of all persuasions
— resulting in reactionary justice policies that add
unnecessary complexity to judicial and administrative
decision-making processes. In some instances,
punitive changes to the law appear to be contributing
to increased recidivism, disproportionate rates of

191 P Brescia, Media portrayal of Indigenous people
overwhelmingly negative, The Wire website, 14 July 2015,
accessed 7 September 2020.

192 A Thomas, A Jakubowicz and H Norman, Condescending
and disempowering, Australia’s media have systematically
thwarted Aboriginal aspirations, The Guardian, 15 March
2020, accessed 7 September 2020.

193 See especially H Fatouros, Is our youth justice system
really broken? [PDF] Castan Centre for Human Rights Law
Conference, 22 July 2016, accessed 7 September 2020.
It is nevertheless important to acknowledge that there was
an increase in serious offending among a small group of
young people over this period — see for example, C Grover,
Youth justice in Victoria, Research Paper No. 3, Parliament of
Victoria, 2017, p 1.

194 Certain Children v Minister for Families and Children & Ors
(No 2) [2017] VSC 251 (11 May 2017).
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imprisonment when one considers population and
crime rates, and perverse outcomes that erode rights
and entrench disadvantage and inequality.'®®

While the media continues to saturate everyday life, it is
incumbent on the Victorian Government and its
agencies to challenge these harmful narratives, help to
shape more accurate representations and preference
the pursuit of evidenced-based youth justice policies
over reactionary responses.

Impact of COVID-19

COVID-19 poses serious risks to the Aboriginal
community.'®® In response to these risks, DJCS
implemented a number of initiatives to deliver support
for Aboriginal children and young people under Youth
Justice supervision and safeguard against the
transmission of COVID-19 in youth justice centres.
DJCS advised the Commission that, at the same time,
it focused efforts on reducing Aboriginal over-
representation in the youth justice system. The
Commission commends these efforts, but notes that
some of these supports should be provided to
Aboriginal children and young people in the youth
justice system as a matter of course.

Community supervision

To support Aboriginal children and young people during
COVID-19, Youth Justice:

¢ provided additional brokerage funding of $11,000
each to 28 ACCOs and community service
organisations to enable them to deliver care
packages, purchase equipment and games for
children, arrange ‘driveway yarns’, support virtual
youth groups and provide peer-to-peer support

e worked to prioritise the provision of laptops to
children and young people in the community

¢ actively supported COVID-positive children and
young people under community supervision to
minimise their risk of breaching public health orders
or conditions of court orders (including the provision
of practical support for families, such as groceries)

195 Fatouros, Is our youth justice system really broken?

196 Department of Justice and Community Safety (DJCS),
COVID-19: support being provided to Aboriginal young
people in the youth justice system, AJF 56 Agenda paper,
Aboriginal Justice Forum, 2020, unpublished, p 1.

e distributed COVID-19 factsheets to funded
organisations, providing advice about working with
Aboriginal children and young people

¢ provided funding of $151,880 for the delivery of
COVID-19 care packages in partnership with
Aboriginal organisations and Aboriginal-owned
businesses.'®”

At the height of community transmission of COVID-19,
community-based Youth Justice supervision was
modified to mitigate the risk of transmission, and was
conducted remotely in most cases. Youth Justice
advised that it supported the use of technology during
this period, including by sourcing appropriate devices
for children and young people, to enable remote
supervision and court attendances, and the
continuation of care team meetings.'%

Custody

Aboriginal children and young people in custody and
residential care facilities are particularly vulnerable to
infection, given the close proximity of living conditions
in these facilities. Youth Justice introduced safety
measures, based on health advice, to minimise the risk
of COVID-19 spread in youth justice centres. These
include the suspension of non-essential contact visitors
through peak times of risk, the introduction of virtual
personal visits, requirements for staff and visitors to
wear personal protective equipment onsite and
increased health screening for staff and detainees.®

At the time of writing, a small number of positive cases
had been linked to Victoria’s youth justice system. This
includes young people at Parkville youth justice centre
and a cluster of cases connected to an education
coordinator at Malmsbury youth justice centre.?®
However, it is noteworthy that no children or young
people have to date become infected in a youth justice

197 The ‘Stay deadly in challenging times’ care packages
included Aboriginal-themed, accessible COVID-19
information for young people (delivered in partnership with
the Koorie Youth Council), hand sanitisers and culturally
themed face masks, and additional cultural programs,
including online yarning circles.

198 DJCS, COVID-19: support being provided to Aboriginal
young people in the youth justice system, p 2.

199 Department of Justice and Community Safety (DJCS),
COVID-19 related activity and impacts across the justice
system, AJF 56 Agenda paper, Aboriginal Justice Forum,
2020, unpublished, pp 3-4.

200 Department of Health and Human Services, Coronavirus
update for Victoria — 4 August 2020, Media hub -
coronavirus (COVID-19) website, 2020, accessed 8
September 2020.
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centre, despite a number testing positive on admission
to custody. The Commission commends the work of
DJCS in this respect.

DJCS advised the Commission that Youth Justice also
implemented measures to alleviate pressure on the
custodial system in response to COVID-19, by
supporting children and young people to receive timely
access to bail and parole. These measures included:

¢ closely monitoring court dates and working with the
Children’s Court to prioritise the flow of children and
young people held on remand or those in the
community through the youth justice system

e working with other agencies and partners to ensure
that appropriate supports were in place to enable
children and young people to adhere to bail and
parole conditions and reduce the time spent in
custody.

Through the Commission’s routine monitoring work, we
observed a 17% drop in the overall youth justice
custodial population between the end of March 2020
and the end of December 2020.2%!

Youth Justice advised that, in response to COVID-19,
young people in youth justice centres have been given
additional phone calls, and visits from family and
community members have been facilitated through
video link.2%2 In-person visits resumed in December
2020, ceased in January 2021, and resumed again in
late January.

Some Aboriginal children and young people have been
provided with resources to keep cultural connection
and promote feelings of safety, including possum skins,
jigsaw puzzles, journals and seedlings to plant in the
garden; however, these have not been provided
consistently. Aboriginal Liaison Officers are continuing
to work in both the Parkville and Malmsbury youth
justice centres.?% The supports provided to Aboriginal
children and young people in custody during COVID-19
are discussed further in Chapter 13 ‘Safe custody’.

201 Compiled from DJCS data provided regularly to the
Commission.

202 DJCS, COVID-19: support being provided to Aboriginal
young people in the youth justice system, p 2.

203 DJCS, COVID-19: support being provided to Aboriginal
young people in the youth justice system, p 2. DJCS also
advised the Commission that Aboriginal children and young
people in custody are participating in a Sports Academy,
involving access to sporting mentors (see also Chapter 13.1
‘Cultural safety and support in custody’).

In April 2020, the Victorian Government amended the
CYFA to allow youth justice centres to isolate a young
person to detect, prevent or mitigate the transmission
of COVID-19.2% Youth Justice introduced procedures in
2020 to isolate all new admissions to youth justice
centres, the period of which has varied. Children and
young people with a potential suspected close contact
or confirmed case have also been subject to
isolation.2%

DJCS advised the Commission that children and young
people in COVID-19 isolation:

e are offered a daily wellbeing check, in addition to
being regularly observed and receiving supports
to meet their health, rehabilitation and
developmental needs

e receive education and case management services
through secure devices

e receive virtual visits with family and significant
others and access to cultural supports through
secure devices

¢ have access to movies, music, games and
entertainment through secure devices.

The impact of isolation on Aboriginal children and
young people is discussed in Chapter 13.2 ‘Conditions
in youth justice custody’.

204 COVID-19 Omnibus (Emergency Measures) Act 2020 (Vic).
These amendments to the CYFA also enabled the Youth
Parole Board to establish remote operations and continue
decision-making.

205 Department of Justice and Community Safety (DJCS),
Director’s instruction no: 3.13: COVID-19 isolations, DJCS,
Victorian Government, unpublished, accessed 7 September
2020.
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The stars are our ancestors, who give us guidance. The symbol of women is

included as we’ve got a lot of amazing women and they always support us. The
people lifting us up and supporting us is for our family, as that’s one thing we’re so
lucky to have, when they could have given up on us. The shield represents our need
for protection, while the kangaroo tracks are to show we’re moving forward, not back.
— Young people of the Western Metropolitan region, Wurundijeri & Wathaurong
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4. A self-determined youth justice system

Our way

Self-determination is the only strategy that
has generated sustainable cultural,
physical, spiritual, economic, social and
emotional wellbeing for Aboriginal and
Torres Strait Islander communities.
Furthering the self-determination model
with systemic change is required to
reduce youth justice involvement for
Aboriginal young people in Victoria. —
Aboriginal Justice Caucus®®

Self-determination means Aboriginal communities
having the ability to decide how their children and
young people are engaged with and treated in the
youth justice system. It means using Aboriginal
methods to support vulnerable children and young
people to stay in their communities and out of the
youth justice system, and adopting community-
designed and led solutions based in Aboriginal ways of
knowing, being and doing. Aboriginal communities
desire a system that operates, as they told the
Commission, ‘our way’.

The Aboriginal Justice Caucus advocates for an
Aboriginal ‘end-to-end’ youth justice system that
adopts a holistic and restorative approach.?°” A better
way is possible, by shifting away from punitive and
harmful youth justice practices towards more holistic,
restorative and therapeutic ways of supporting
children and young people, and responding to
challenging behaviours.

206 Aboriginal Justice Caucus, Submission to Our youth, our
way inquiry, 2019.

207 Aboriginal Justice Caucus, Submission to Our youth, our
way inquiry.

After many years of tireless work by Aboriginal
communities, Aboriginal self-determination is now a
policy priority of the Victorian Government. This means
that greater self-determination in the youth justice
system is within grasp. A self-determined youth justice
system will empower Aboriginal communities to
achieve better outcomes and long-term generational
change for Aboriginal children and young people.
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Bobby, Nikita and Richard’s story

Bobby, Nikita and Richard, 3 young teenagers, live with
their mum and dad.??® Bobby is a keen artist, Nikita
loves singing and Richard has a passion for sport. They
miss their eldest sister, who is in prison.

A couple of years ago their mum and dad were
struggling with drug misuse, and it was chaotic at
home. It was often a struggle for the children to get to
school, and they didn’t always make it. They were
falling behind with their learning. There weren’t many
opportunities for the children to get involved in activities
outside school.

The constant arrival of visitors and people staying at
their house was stressful for the family. Sometimes
there was violence at home.

When they were referred to Barreng Moorop — an early
intervention program run by the Victorian Aboriginal
Child Care Agency (VACCA) — a caseworker created a
case plan for each of the children, where they set their
own goals across education, wellbeing, cultural
connections and physical health. The caseworker
helped the family to establish a morning routine to get
the children to school, including drawing up a
timetable, making school lunches and printing out a
bus schedule.

The caseworker also started talking to their mum
and dad about communication and house rules
were established.

The caseworker organised cooking classes for the
family, which helped nurture and develop their
relationships with each other. It also helped with
budgeting and taught important life skills.

Richard joined a didgeridoo-making program, which
ran for 8 weeks and was mentored by an Elder. The
program connected him to other Aboriginal boys from
the community and positive male role models who
guided the process.

Richard was really keen to play football, so the
caseworker helped his mum and dad register him with
the local football club. For the first few weeks, the
caseworker supported them to take Richard to training

208 This story was provided to the Commission by the Victorian
Aboriginal Child Care Agency.

once a week. When the games first started, the whole
family went along. In his first game, Richard scored his
first goal and everyone was so proud. His mum now
takes Richard to training twice a week and gets him to
his games and a positive relationship has developed
between them.

Bobby and Nikita showed an interest in cultural
programs. Bobby joined an art mentoring program,
which culminated in the young people creating a body
of work to showcase at an end-of-program exhibition.
Nikita joined a choir, where they learn songs in
traditional languages and have opportunities for
performances. Through the program, they are
mentored by Aboriginal artists, singers and
songwriters, and Elders support them to translate their
songs into language.

Their mum participated in a rehabilitation program and
completed it successfully. She identified ways to
support the family, and started to feel more involved in
raising the kids and decision-making.

The caseworker also assisted the family to set
boundaries for family time and time for visitors, and
helped develop a timetable with chores and day-to-day
duties for each family member. The children started
commenting that their parents were doing really well.

VACCA continues to work with the family and has seen
them become each other’s greatest supports, thriving
with the new boundaries in place that best support
their needs.
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4. A self-determined youth justice system

e Services designed, controlled and
delivered by the Aboriginal community
have the greatest potential to produce the
best outcomes for Aboriginal children and
young people in contact with the youth
justice system.

Self-determination in the youth justice
system cannot be achieved without
strengthening the role of Aboriginal
organisations. This must include
sustainable resourcing and improved
support to build the sector’s organisational
and workforce capacity.

e Current collection and reporting of data on
the experiences of Aboriginal children and

young people in the youth justice system
is lacking. Without adequate data, the
youth justice system lacks transparency.

Despite the willingness of agencies to
provide their data for the inquiry, the
Commission identified situations where
important data was not captured, was
unable to be provided, or was unusable
because of gaps and inconsistencies

in collection.
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4. A self-determined youth justice system

Current context

As a key priority for the Victorian Government,
advancing Aboriginal self-determination underpins
several policy frameworks, including the Victorian
Aboriginal Affairs Framework 2018-2023, the Aboriginal
Justice Agreement (Burra Lotjpa Dunguludja — The
Aboriginal Justice Agreement Phase 4), and the Youth
Justice Strategic Plan (see Figure 3.4). These initiatives
aim to create the conditions necessary to transfer
decision-making control, power and resources to
Aboriginal people and community on the matters that
affect their lives.2%

As articulated in the Victorian Aboriginal Affairs
Framework, Aboriginal self-determination is what
community wants, it works, and it is a human right.2'
Advancing a self-determined youth justice system
means supporting Aboriginal children and young
people, their families and communities to take control
over the structure, design and delivery of the system in
practice.?" As envisioned by the Aboriginal Justice
Caucus, this requires the progressive transfer of
authority, decision-making, resources and
responsibilities to an Aboriginal-controlled youth
justice system.212

209 State of Victoria, Victorian Aboriginal Affairs Framework
2018-2023, pp 22-27.

210 State of Victoria, Victorian Aboriginal Affairs Framework
2018-2023, p 22.

211 C Cunneen, Self-determination and the Aboriginal Youth
Justice Strategy, Research report, 2019, p 6.

212 The vision of the Aboriginal Justice Caucus is for an end-to-
end Aboriginal community-controlled youth justice system.

Aboriginal Justice Caucus - Principles guiding
self-determination in youth justice?'

e Strengths-based, therapeutic, restorative,
holistic, family-based approaches to justice

e Culturally based, community-led solutions
¢ Increased decision-making

e The importance of caring for young people
and hearing their voices

e Data sovereignty and Aboriginal perspectives
in analysing and interpreting data

e Arights-based approach — human rights
and cultural rights at the centre of what
we do, cultural integrity at its core, true
valuing of Aboriginal expertise, working in
genuine partnership, empowered decision-
making and a high level of accountability
by government

e Address structural racism in policy and laws

e Early Aboriginal involverment in justice policy
and legislation

e Strengthened role of ACCOs in provision of
justice-related responses and services

In recognition of the Victorian Government’s
commitment to furthering self-determination in the
youth justice system, Youth Justice is currently working
in partnership with the Aboriginal Justice Caucus to
develop the Aboriginal Youth Justice Strategy. This

has involved:

e analysis of the experiences of Aboriginal children
and young people in contact with the youth justice
system (discussed further in Chapter 4.2 ‘Data on
Aboriginal children and young people in the youth
justice system’)

213 Aboriginal Justice Caucus, Submission to Our youth, our
way inquiry, p 2, Appendix 1.
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¢ the development of 2 business cases for the
2020-21 and 2021-22 budget processes,
related to addressing the over-representation of
Aboriginal children and young people in the youth
justice system

¢ working with the Koorie Youth Council to focus on
the voices of Aboriginal children and young people.

Burra Lotjpa Dunguludja also calls for increased
Aboriginal ownership of, and access to, data.?'* This is
a policy priority. Strategies to achieve this include
establishing independent mechanisms to oversee,
monitor and report to Parliament on the achieverment
of improved justice outcomes for Aboriginal people in
Victoria, and improving the quality of program data to
provide a clearer and more accurate description of
program use and effectiveness for Aboriginal people.
A further strategy is to enable full participation of
Aboriginal people in evaluation work under

Burra Lotjpa Dunguludja.?'®

Generating data outcomes conceptualised through
Aboriginal methodological frameworks has the potential
to challenge accepted narratives about the experiences
of Aboriginal children and young people in the youth
justice system and to reshape policy directions to
improve these. A sufficient understanding of systemic
data is a vital precondition for developing adequate
policy responses to address the over-representation of
Aboriginal children and young people in the youth
justice system. High-quality data can expose
inequalities in youth justice system outcomes, as well
as the effectiveness (or ineffectiveness) of interventions
designed to improve outcomes.

This chapter is divided into 2 parts:

e 4.1 ‘Advancing self-determination’ considers the
changes necessary to achieve greater Aboriginal
control over the structure, design and delivery of the
youth justice system.

e 4.2 ‘Data on Aboriginal children and young people
in the youth justice system’ examines gaps in data
on Aboriginal children and young people in the
youth justice system.

214 Outcome 4.1.1: State of Victoria, Burra Lotjpa Dunguludja,
p 33.

215 Goal 4.1: State of Victoria, Burra Lotjpa Dunguludja.
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4.1 Advancing self-determination

Finding 1

Services designed, controlled and
delivered by the Aboriginal community
have the greatest potential to produce the
best outcomes for Aboriginal children and
young people.

Self-determination is doing business
our way. Things work better if we
implement community-led solutions. If
it’s our vision we will work towards,
then our kids will grow up strong.

— Aboriginal Justice Caucus?®'®

Aboriginal children and young people and their families
and communities must be at the heart of decision-
making on matters that affect their lives. This requires
their active involvement in determining appropriate
responses, interventions and programs at key decision-
making points of the youth justice system, in order to
reflect the specific needs and experiences of
communities. It also requires Aboriginal control over the
nature, scope and objectives of youth justice policies
and programs, and over their design and delivery.
Local, national and international evidence has
consistently demonstrated that advancing Aboriginal
self-determination and self-governance leads to
improved outcomes for Aboriginal people.?'”

The Commission found that services and programs
designed, controlled and delivered by the Aboriginal

216 Aboriginal Justice Caucus, Submission to Our youth, our
way inquiry, Appendix 1.

217 See especially L Behrendt, A Porter and A Vivian, Indigenous
self-determination within the justice context: literature review,
UTS, Jumbunna Indigenous House of Learning, 2017, p 20.

community have the greatest potential to produce the
best outcomes for Aboriginal children and young
people in contact with the youth justice system, or at
risk of coming into contact with it. This is consistent
with research indicating that culturally specific
responses generate better outcomes for Aboriginal
children and young people.?'®

Research by Professor Chris Cunneen demonstrates
that best-practice initiatives are place-based, delivered
on Country, and driven by Aboriginal people with
decision-making control and authority over program
design and delivery.2'® There is scope in Victoria to
learn from current initiatives, design and deliver new
services, better support Aboriginal workers and
organisations, and further enable the transfer of power
and decision-making control to Aboriginal people and
community to achieve positive outcomes for Aboriginal
children and young people. This requires legislative
recognition of Aboriginal decision-making power and
control, and an expanded role for ACCOs to
operationalise this.

218 Daffern et al., Youth Support Service/Aboriginal Youth
Support Service evaluation: final report, p 119.

219 Cunneen, Self-determination and the Aboriginal Youth
Justice Strategy, p 97.
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What the Commission heard from
children and young people

If | had a dream and it all came true
there would be no DHHS, there would
be no youth justice system, and none
of us kids would have got taken away.
Even the Stolen Generations wouldn’t
have got taken away. | would bring
more things to help us — more Elders
to sit down and talk to us, more things
to do for us blackfellas. | want us to
have a better life. — Peyton, 16

The Commission spoke to 93 children and young
people, most of whom were involved in, or had
previously been in contact with, the youth justice
system. Connection to culture was a source of pride
and strength for many of the young people the
Commission spoke to. During consultations, many
children and young people conveyed that they yearned
for greater connection with and education about their
culture, and expressed a desire for more meaningful
engagement with support programs that are run by
Aboriginal people and organisations, on Country and
close to family.

Healing on Country could have fishing programs,
camping, going out bush for weeks away from
drugs and alcohol. Just have all the Elders take
all the younger boys out and stay out there for a
couple weeks. They know us and they know
what’s best. — Jasper, 17

Some children and young people preferred engaging
with Aboriginal organisations and workers because
they felt better understood by them. This can be
attributed to similar life experiences among Aboriginal
workers and children and young people, which create a
shared understanding and recognition of the very real
institutional and systemic barriers that can affect the
prospects of Aboriginal people. Aboriginal organisations
and workers adopt a strengths-based approach and
focus on building the young person’s sense of self-
worth, respect and dignity.

I’'ve had Aboriginal workers. That makes a
difference. They can relate to what’s going on.
— Macy, 23

I’d rather have a blackfella organisation support
me. — Watjpa, 21

Trusted relationships between Aboriginal children and
young people and Aboriginal workers are examined
further in Chapter 6.2 ‘Relationships with workers’.

The Commission heard that engagement with Elders,
Aboriginal mentors and programs, at the right time and
in the right place, was pivotal for many children and
young people who had access to it (see Chapter 9
‘Wellbeing’). The Commission also heard that
strengthening connection to culture and community
enables Aboriginal young people to cultivate courage,
resilience and determination in the face of severe
adversity (see also Chapter 7 ‘Family, community &
culture’ and Chapter 9 ‘Wellbeing’).

I love doing cook-up every Wednesday - first
time | had possum, wombat, damper. I've been
doing alright, been getting better at didge,
learning off other people. It doesn’t feel like a
program — we come up with ideas, it’s fluid.
We’re in control, which | don’t normally feel.

— Bailey, 18

[Dardi Munwurro] doesn’t put all of us in one
category.??® They spiritually connect with us and
help us heal... it gets us connected to Elders,
otherwise | wouldn’t have that. Dardi brings it all
together in a safe meeting place. — Corei, 17

Many children and young people also spoke about
benefiting from services that incorporated a holistic
approach to wellbeing.

220 Dardi Munwurro is an Aboriginal organisation that is
discussed later in this chapter.
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4.1 Advancing self-determination

Even this place [Bunjilwarra] is a really good
alternative. Places like this change people, or not
‘change’ people, it brings out the good in
people. They bring out the better person.

- Hayleigh, 21

Bunjilwarra and healing centres are discussed in detail
in Chapter 9.2 ‘Substance use’.

What the Commission heard from
Aboriginal organisations

We carry a spirit of optimism and
conviction that we can drive the
change needed on the ground to
improve the lives of Aboriginal youth
and reduce their over-representation
within Youth Justice... we believe we
have the relationships and expertise to
lead self-determination in Youth Justice
through the care and case
management of Aboriginal children
and young people who come in
contact, or are at risk of coming in
contact, with Youth Justice, and
ultimately transform outcomes for
Aboriginal children and young people.
— Victorian Aboriginal Children and
Young People’s Alliance?®?!

The Taskforce conducted 13 regional forums and held
a further 69 individual case planning sessions with
service providers across the state. The Commission
also received 5 submissions from Aboriginal
organisations. These organisations are committed to,
and passionate about, improving outcomes for
Aboriginal children and young people.

The Commission found that many Aboriginal
organisations had deep community connections and
incorporated a holistic approach to wellbeing when
supporting young people and their families.

221 Victorian Aboriginal Children and Young People’s Alliance,
Submission to Our youth, our way inquiry, 2019, p 5.

We care for our community; we seriously care
about our community. We genuinely don’t want
to see young people out there not doing
anything. These are our kids. — Bert Williams
Aboriginal Youth Services (BWAYS)

Aboriginal organisations identified cultural connection
as a source of safety and protection for Aboriginal
children and young people: connecting young people
to culture, Country and community improves their
sense of belonging and social and emational
wellbeing.??? This is also reflected in the Koorie Youth
Council’s Ngaga-dji report, which highlights ‘the healing
power of culture, family, Elders and communities’.??3
The importance of culture for Aboriginal children and
young people is highlighted throughout this report. It is
discussed further below and in Chapter 7.4
‘Connection with culture’.

The Commission heard that Aboriginal organisations
are best equipped to provide culturally safe services.??*
The cultural strengths of Aboriginal organisations were
also emphasised at the Taskforce regional forums.

Culture isn’t what we do, it’s who we are.
— Loddon Mallee (Mildura) regional forum

Professor Cunneen has identified a list of guiding
principles which underpin the work of ACCOs
(summarised below).2?® This list includes many of the
characteristics highlighted by Aboriginal organisations
and observed by the Commission throughout the
Taskforce and the inquiry.

222 See also Armytage and Ogloff, Youth justice review and
strategy; VEOHRC and Commission for Children and
Young People, Aboriginal cultural rights in youth justice
centres; Commission for Children and Young People, Lost,
not forgotten: inquiry into children who died by suicide
and were known to Child Protection, Commission for
Children and Young People, Melbourne, 2019, accessed 7
September 2020.

223 Koorie Youth Council, Ngaga-diji, p 40.

224 For example, VALS, Submission to Our youth, our way
inquiry, p 17.

225 Cunneen, Self-determination and the Aboriginal Youth
Justice Strategy, pp 93-94.
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Guiding principles that underpin the work of
ACCOs

ACCOs:

° operate within a framework that respects
Aboriginal sovereignty and shared
jurisdiction

U can partner and collaborate with local
organisations, collectives and co-operatives
to activate local agency

. are ‘on Country’ or place-based

. deliver programs and services in a culturally
appropriate way

o use strengths-based approaches
o adopt whole-of-community approaches

o have the capacity to provide mentoring,
conferencing and healing plans.??

Aboriginal-driven projects, which often take a holistic
approach to working with young people, are well-
placed to increase protective factors for children and
young people, including a sense of belonging and
positive self-identity and self-esteem in participants, as
well as generating an increase in young people taking
responsibility for their actions.??”

The Commission heard that a number of Aboriginal-led
initiatives have achieved positive outcomes for
Aboriginal young people in Victoria. These include early
intervention, mentoring and diversion programs, as well
as residential drug and alcohol programs. Some of
these are highlighted below. Others are discussed
throughout this report.

226 Cunneen, Self-determination and the Aboriginal Youth
Justice Strategy, pp 93-94.

227 Koori Justice Unit, Department of Justice and Community
Safety (DJCS), Community-based crime prevention

programs for Aboriginal young people: final evaluation report,

DJCS, Victorian Government, 2019, unpublished, accessed
7 September 2020, p viii; Koori Justice Unit, Department

of Justice and Regulation (DJR), Crime prevention and
early intervention programs for Aboriginal young people,
DJR, Victorian Government, 2017, unpublished, accessed
7 September 2020.

Bramung Jaarn

We sit down and look at these kids for
who they truly are and who they can
be. Rather than a kid who has
experienced trauma, what does he
want for his future? We don’t look at
them and see a label. We don’t care
about how bad the circumstances.
When they talk we listen.

— Dardi Munwurro

Dardi Munwurro’s Bramung Jaarn program seeks to
empower young Aboriginal men aged 10 to 17 years
by nurturing leadership potential, promoting help-
seeking behaviour, building protective factors and
providing connections to culture.??® The program
provides one-on-one mentoring, fortnightly groups,
access to Elders and positive support networks within
their peer group and the broader community.??° [t
receives funding from DJCS through the Aboriginal
Youth Support Service (discussed in Chapter 10.1
‘Engagement in education’) and the Koori Justice Unit.
The program assists approximately 30 children and
young people each year.

228 Dardi Munwurro, Dardi Munwurro Bramung Jaarn program,
Dardi Munwurro website, 2017, accessed 10 October 2020.

229 Dardi Munwurro, Dardi Munwurro Bramung Jaarn program.
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4.1 Advancing self-determination

Frankie’s story illustrates the strengths of this program.

Frankie - proud and
strong in his culture

Frankie found out he was Aboriginal when he
came into care with his Aunty, who is an Elder.
This was his first connection with culture.

He was about to be expelled from school
when the Koorie Engagement Support Officer
there referred him to Dardi Munwurro’s
Bramung Jaarn program. Frankie worked with
Elders and mentors in the program, who
encouraged him to talk to his Aunty and listen
to her stories. Frankie started treating his
Aunty with more respect and so she started
telling him more.

Helping Frankie to connect with his culture
had a huge ripple effect for the whole family.
Frankie’s grandad started opening up about
how hard it was being Koori as a young guy.
Frankie’s family members started working in
community as well.

Frankie’s family and school can’t believe the
changes they’ve seen in him since his
involvement with Dardi Munwurro. He is so
proud and strong in his culture, and he now
has a senior leadership role in his school.

~

Barreng Moorop

Having a model that is Aboriginal-led
creates a culturally safe service that is
reflective of the right to self-
determination. — VACCA*®

Barreng Moorop is an early intervention program run by
VACCA that provides integrated and intensive case
management support to Aboriginal children and young
people aged 10 to 15 years who are vulnerable, or at

230 Victorian Aboriginal Child Care Agency (VACCA), Submission
to Our youth, our way inquiry, 2019, pp 7-8.

risk of becoming involved in the youth justice system.?%!
Recognising family, community and culture as
protective factors, the program aims to provide a
culturally responsive and trauma-informed service to
divert young Aboriginal people away from the youth
justice system.23? Bobby, Nikita and Richard’s story at
the beginning of this chapter illustrates the strengths
and effectiveness of this program.

Barreng Moorop develops holistic responses by
bringing together the young person, their family
(including parents, siblings, carers and Elders) and
service providers to provide wraparound support. Case
plans are created for each young person and practice
is determined by goals that are set by the young
person and their family. Through the program, young
people and their families identify the support they
require, access relevant welfare, housing, family and
education services, and are supported to engage in
cultural practices and attend community events.
Barreng Moorop is designed and led by Aboriginal
people and creates a culturally safe space.

As of September 2019, the program had assisted 35
families since its inception in 2015, with results
indicating that 76% of participants had improved
connection with family and 65% of participants had
improved their involvement with education.2*

The importance of working with the families of
Aboriginal children and young people in the youth
justice system is discussed in Chapter 7 ‘Family,
community & culture’. Early intervention programs are
examined in Chapter 5.1 ‘Early intervention’.

231 VACCA, Submission to Our youth, our way inquiry.

232 Jesuit Social Services, Submission to Our youth, our way
inquiry, 2019, p 4.

233 Daffern et al., Youth Support Service/Aboriginal Youth
Support Service evaluation: final report.
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Balit Ngulu (Strong Voice)

Too often we tell children what’s right
for them and we rarely listen and
reflect on what they say to us. Balit
Ngulu was really about giving kids the
self-determination to pave their own
way and their own destiny. If we don’t
listen, they’re going to end up another
lost generation. We won’t be able to
claw them back. — CEQ, Victorian
Aboriginal Legal Service

The Commission heard strong community support to
re-fund and re-establish the Victorian Aboriginal Legal
Service’s (VALS) Balit Ngulu.?3* Balit Ngulu provided a
culturally safe service to Aboriginal children and young
people across Victoria through a combined service
model of lawyers and client service officers. Balit Ngulu
focused on strengthening cultural connection and
identity, while also assisting young people to access
education, employment and leadership opportunities.?3
According to VALS:

Balit Ngulu was founded on the right of self-
determination of all Aboriginal peoples, and as such,
we ensured that our governing, management and
service delivery frameworks were informed by our
Aboriginal communities.?*

The Commission heard from VALS that the service was
successful in diverting Aboriginal young people from
the youth justice system and prioritising and facilitating
placement of children within a kinship network.?%” An
independent evaluation also identified major strengths
of the service, namely that it was community-led and
holistic in its approach.2®® In March 2021, the Victorian
Government announced funding of $3.4 million to

234 Jumbunna Institute for Indigenous Education and Research,
Furthering Aboriginal self-determination in the youth
Jjustice system: report, Joint workshop with the Aboriginal
Justice Caucus, Aboriginal Youth Justice Strategy Steering
Committee/Youth Collaborative Working Group and Youth
Justice Division, Department of Justice and Community
Safety, Melbourne, 2019, unpublished, pp 12-13.

235 VALS, Submission to Our youth, our way inquiry, p 7.

236 VALS, Submission to Our youth, our way inquiry, p 7.

237 VALS, Submission to Our youth, our way inquiry, p 7.

238 Nous Group, Evaluation of Balit Ngulu, Report prepared for
Victorian Aboriginal Legal Service, 2020, unpublished.

support VALS to re-establish Balit Ngulu.?*® This is
discussed further in Chapter 12.4 ‘Legal assistance’.

Koori Justice Support Program (intensive
case management model)

In 2018, Goolum Goolum Aboriginal Co-operative Ltd
(GGAQC) piloted an intensive case management
program to support Aboriginal children and young
people aged 14 to 20 years at the highest risk of
chronic offending and incarceration in the Wimmera to
engage with cultural and community services, and to
form stronger links with their local Aboriginal
organisations. Case managers worked with local young
people to address their needs. Young people were
involved in all decisions and supported to achieve
identified goals.

GGAC reported that over a 12-month period, the
program worked with 36 young people.?* Prior to the
pilot, 16 Aboriginal children and young people in the
region were subject to a combined total of 36 Youth
Justice statutory orders. Within 12 months this had
decreased to 2 Aboriginal young people on 2 orders,
and the proportion of Aboriginal children and young
people under supervision by Youth Justice in the
Wimmera region decreased from 50% to 12.5%. In
2021, GGAC reported that there were no Aboriginal
children and young people on Youth Justice orders in
the region.?*" GGAC also reported that over the first 12
months of the pilot, recidivism rates drastically
decreased, completion of orders increased and there
was a significant increase in attendance at
detoxification and rehabilitation facilities and alternative
education programs.

These examples demonstrate the deep commitment,
passion and expertise of Aboriginal-led programs in
responding to the needs of children and young people
in contact, or at risk of coming into contact, with the
youth justice system in Victoria. They also demonstrate
the benefits of Aboriginal-designed and controlled
services that recognise the unique experiences of

239 Minister for Crime Prevention, Corrections, Youth Justice and
Victim Support, Supporting Aboriginal children and young
people.

240 Goolum Goolum Aboriginal Co-Operative Ltd (GGAC),
GGAC Koori Justice Support Program (Intensive Case
Management-ICM model), Presentation provided to the
Commission, 2018, unpublished.

241 Information provided to the Commission by Goolum Goolum
Aboriginal Co-operative Ltd on 31 March 2021.
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4.1 Advancing self-determination

Aboriginal children and young people and support them
through holistic programs embedded in culture.

Barriers and challenges

Despite these excellent initiatives, the Commission
heard that there was, overall, a lack of culturally
appropriate programs for Aboriginal children and young
people across the state. The absence of programs on
Country and close to family, or inadequate access due
to waiting lists, were barriers to children and young
people being able to seize opportunities when they
needed them.

The Commission also observed that there was often a
gap in funding for monitoring and evaluation of
programs to reflect their impact.?*? This is discussed
further below.

In addition, there is scope to strengthen formal referral
pathways to programs led by Aboriginal organisations
in order to increase protective factors for children and
young people at risk of becoming involved in the youth
justice system.?*® A 2019 evaluation of youth crime
prevention programs for Aboriginal young people noted
that several funded projects had attempted to establish
formal referral pathways from courts, Victoria Police
and other justice agencies; however, very few had
managed to do s0.?#4

The Commission also understands that outcomes
reporting frameworks under some funding
arrangements are based on risk-need-responsivity
principles,?*® which may be culturally inappropriate*®
and require Aboriginal organisations to report to DJCS
on Aboriginal children and young people through a

242 See also Daffern et al., Youth Support Service/Aboriginal
Youth Support Service evaluation: final report, p 39.

243 Daffern et al., Youth Support Service/Aboriginal Youth
Support Service evaluation: final report, p 39.

244 Koori Justice Unit, DJCS, Community-based crime
prevention programs for Aboriginal young people, p 17.

245 The ‘Risk-Need-Responsivity model’ is described in the
Youth Justice Case Management Framework (at p 13) as
follows: ‘evidence-based assessment procedures identify
who will benefit from interventions (Risk Principle), what
interventions will reduce reoffending in different young people
(Need Principle), and how to deliver successful interventions
(Responsivity Principle).’

246 There is little research to confirm the appropriateness of risk,
need and responsivity principles to Aboriginal people. These
principles may be relevant, but ‘particular care needs to be
paid to developing culturally appropriate and ethical services
and to issues of power, marginalisation, disadvantage
and frustration’: A Macklin and R Gilbert, Working with
Indigenous offenders to end violence, Indigenous Justice
Clearinghouse Brief 11, Indigenous Justice Clearinghouse,
2011, accessed 20 October 2020, p 1.

‘deficit’ lens (see Chapter 1 ‘About this report’ and
Chapter 6.2 ‘Relationships with workers’ for a
discussion of ‘deficit discourse’). This is at odds with
the approach taken by many Aboriginal organisations
working with children and young people, which is to
focus on strengths rather than deficits. There is thus
also potential for Aboriginal organisations working with
children and young people in contact with the youth
justice system to have greater input into reporting,
outcomes and evaluation frameworks. This is
discussed further below in relation to data.

What the Commission learned from
other jurisdictions

The Commission conducted a jurisdictional scan to
gain insight into alternative ways to deliver an effective
and culturally safe youth justice system. The
Commissioner for Aboriginal Children and Young
People also visited New Zealand in 2020. This section
considers self-determined initiatives improving justice
outcomes for children and young people in New South
Wales, Western Australia, New Zealand and Canada.
There is scope to adopt elements of these approaches
in Victoria.

Bourke, NSW - Maranguka ‘caring for others’
Justice Reinvestment Project

The Maranguka Justice Reinvestment Project in
Bourke, New South Wales, is the first of its kind in
Australia. Maranguka means ‘caring for others’ in the
Ngemba language. Bourke is situated on the boundary
of the traditional lands of the Ngemba, Murrawarri,
Budgiti and Barkinji clans.

Bourke is home to approximately 2,600 people, of
whom about 31.5% are Aboriginal (compared to the
NSW average of 2.9%). Australian governments’
historical relocation of Aboriginal peoples means that
members of 27 different tribal groups now live in
Bourke and the surrounding region. Representatives of
each group make up the Bourke Tribal Council.

The Maranguka project was developed in response to
community concerns about youth offending, a lack of
detailed, outcome-driven evaluations of the numerous
programs delivering services in Bourke, and the
short-term nature of the funding allocated by
government for these programs.2*” The project grew

247 Cunneen, Self-determination and the Aboriginal Youth
Justice Strategy.
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from a coalition of local Aboriginal people formed in
2012 who wanted to bring community leadership to
services and move away from the traditional service
delivery models that had not been working for Bourke’s
young people and families.?®

The project was launched in 2013 through a
partnership between the Bourke Tribal Council and Just
Reinvest NSW, an independent not-for-profit
organisation aimed at developing, promoting and
securing funding for justice reinvestment. The
partnership secured significant funding from a range of
non-government partners, formed working groups to
bring government agencies and local leaders together,
and developed a set of proposed key actions in 2014.

The Maranguka project provides a model of Aboriginal
self-governance — employing a community-led,
collaborative approach to justice reinvestment to
reduce the rate of contact of children and young people
in Bourke with the youth justice system.

A 2018 impact evaluation of Maranguka by KPMG
concluded that the project had resulted in gross impact
savings of $3.1 million in 2017 alone — about 5 times
more than its operational costs.?*® KPMG found that if
just half of the results achieved in 2017 were sustained,
the project would deliver additional gross impact
savings of $7 million over the following 5 years.?° In
March 2019, the Commonwealth Government
announced $1.5 million in funding for the Maranguka
project over the following 5 years, and the NSW
government committed $300,000 to support the
project’s 2019 work.?%!

Western Australia — Aboriginal community
supervision agreements

In Western Australia, the Young Offenders Act 1994
(WA) authorises the chief executive officer of the
Department of Corrective Services to enter into an
agreement with the council of an Aboriginal community
for the council to supervise a young person on a
community-based sentencing order.22 Aboriginal

248 Just Reinvest NSW, Justice reinvestment in Bourke, Just
Reinvest NSW website, accessed 13 Dec 2019.

249 KPMG, Maranguka Justice Reinvestment Project: impact
assessment, KPMG, 2018, accessed 5 October 2020, p 24.

250 KPMG, Maranguka Justice Reinvestment Project, p 24.

251 Just Reinvest NSW, Federal & NSW Governments to fund
first community-led justice reinvestment site in Australia
[media release], Just Reinvest NSW, 12 March 2019,
accessed 13 December 2019.

252 Section 17B.

community supervision agreements were introduced in
order to discourage courts from imprisoning young
people from remote communities on the basis that any
other penalty would not be enforced.?%®

Under community supervision agreements, Aboriginal
community councils provide services to young people
in their own communities, including:

e monitoring, support and guidance for young people
on community-based orders

¢ identifying placement options for sentenced young
people in communities that are not their usual place
of residence, or for young people who may be
considered suitable for supervised bail

¢ enabling community members to assist in
developing and/or facilitating programs.%*

The department provides ‘training and ongoing support
to community councils so they can undertake services
to an acceptable standard’.?%®

New Zealand - partnering with Maori
communities and organisations

New Zealand has initiated responses to youth offending
that are holistic, strengths- and community-based,
family-focused and embedded in Maori culture.
Legislative direction, a specialised police workforce and
alternative, restorative justice processes seek to
redirect children and young people away from
escalation through the justice system.

Efforts to partner with Maori communities appear
throughout the New Zealand youth justice system.
Recent reforms have also created a legislative
obligation for the Chief Executive of Oranga Tamariki
(Ministry for Children) to recognise and provide a
practical commitment to the principles of the Treaty
of Waitangi (te Tiriti o Waitangi),?®® including by
ensuring that:

e the policies, practices and services of the
department have regard to mana tamaiti (tamariki)?>

253 Cunneen, Self-determination and the Aboriginal Youth
Justice Strategy, p 75

254 Government of Western Australia, Community supervision
agreements fact sheet, Department of Corrective Services,
WA Government, 2010, accessed 16 October 2020.

255 Government of Western Australia, Community supervision
agreements fact sheet.

256 Oranga Tamariki Act 1989 (N2), s 7TAA(1).

257 Mana tamaiti (tamariki) is the intrinsic value and inherent
dignity derived from a child’s or young person’s whakapapa
(genealogy) and their belonging to a whanau (extended
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4.1

Advancing self-determination

and the whakapapa®® of Maori children and young
persons, and the whanaungatanga®®®
responsibilities of whanau, hapa and iwi?%°

the department seeks to develop strategic
partnerships with iwi and Maori organisations,
including iwi authorities.?®!

This includes an obligation to provide opportunities for

the
org

Chief Executive to delegate functions to those
anisations.2?

These legislative obligations have prompted Oranga
Tamariki and Taha o te Ture (Ministry of Justice) to
develop new ways of working with Maori. An example
of this is Mahuru, a new youth remand service
developed by Ngapuhi Iwi Social Services with the
support of Oranga Tamariki (see Chapter 12.2 ‘Bail and
remand’ for further discussion).

Iwi-

led family group conferences (FGCs) provide

another example of a promising initiative designed to
improve outcomes for Maori young people, by
increasing engagement of iwi, hapa, whanau and family
in responding to young people’s offending behaviour
(see Chapter 7.2 “Youth Justice practices and family
involvement’). Within this model, Ngati Porou youth and
whanau referred to FGCs can choose between
participating in an iwi-led FGC or an Oranga Tamariki
FGC.?8 This is the first iwi-led FGC program.

family), hapa (clan), iwi (tribe), or family group, in accordance

258

259

260

261
262
263

with tikanga Maori (Maori customary law and practices), or its
equivalent in the culture of the child or young person: Oranga
Tamariki Act, s 2(1).

Whakapapa, in relation to a person, means the multi-
generational kinship relationships that help to describe who
the person is in terms of their matua (parents), and tdpuna
(ancestors), from whom they descend: Oranga Tamariki Act,
s 2(1).

Whanaungatanga, in relation to a person, means the
purposeful carrying out of responsibilities based on
obligations to whakapapa, the kinship that provides the
foundations for reciprocal obligations and responsibilities to
be met, and the wider kinship ties that need to be protected
and maintained to ensure the maintenance and protection
of the person’s sense of belonging, identity, and connection:
Oranga Tamariki Act, s 2(1).

Section 7AAQ2)(b). The iwi (tribe) is the largest of the groups
that form Maori society. Each iwi is made up of various hapa
(clans or descent groups), which might have up to several
hundred members. Each hapu is made up of whanau
(extended families): Te Ara — The encyclopedia of New
Zealand, Story: tribal organisation, Te Ara website, 2005,
accessed 19 October 2020.

Section 7AA(2)(c).

Section 7AA22)(c)(iv).

K Pipi, C Kerehoma and R Smith, Summary report:
formative evaluation of the iwi-led family group conference
pilot [PDF], Report prepared for Oranga Tamariki, 2018,
section 1.1.

The introduction of legislation to promote more
meaningful ways of partnering with Maori, and to
enable the transfer of decision-making power and
control to iwi and Maori organisations, provides a useful
model for Victoria to consider. A legislative approach
formally embeds the policy commitment to implement
self-determined responses to youth justice issues.

Canada - Aboriginal-led justice processes

The Canadian Aboriginal Justice Strategy supports the
development of Aboriginal community-based
alternatives to mainstream justice processes. It
provides a federal system for First Nations
organisations or representatives to apply to the
government for funding to develop, improve, evaluate
or expand justice initiatives in their local community.
Although it is a national strategy, it allows for the
development of local, place-based initiatives to be
driven by community.

The programs supported by the Canadian Aboriginal
Justice Strategy are based on justice-related priorities
and designed to reflect the culture and values of the
communities in which they are situated. Although the
primary focus for most community-based justice
programs is diversion of offenders from the mainstream
justice system, the Canadian Aboriginal Justice
Strategy programs also provide a range of other
justice-related services from prevention to
reintegration.?®* There is scope to adopt elements of
this model in the Victorian context to facilitate self-
determined initiatives that are developed locally and
driven by community.26®

Achieving self-determination in the
Victorian youth justice system

The Commission considers that Aboriginal community
control is required at all levels of youth justice service
design and delivery to achieve the best outcomes for
Aboriginal children and young people. This means
interventions being developed, managed, delivered and

264 For more information and case studies on specific programs
see Cunneen, Self-determination and the Aboriginal Justice
Strategy, p 63.

265 For a detailed case study of the Canadian Aboriginal
Justice Strategy and the potential for Victoria to learn from
this approach see Cunneen, Self-determination and the
Aboriginal Justice Strategy, pp 63-64, 76-78.
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evaluated by Aboriginal organisations in partnership
with Aboriginal communities. 2%

In this report, the Commission recommends the
establishment of new services, including youth hubs
(see Chapter 5.1 ‘Early intervention’), residential healing
centres (see Chapter 9.2 ‘Substance use’) and family
group conferencing (see Chapter 7.2 “Youth Justice
practices and family involvement’), and the expansion
of existing programs (see, for example, Chapter 10.1
‘Engagement in education’). There is potential for
Aboriginal organisations to design and deliver these
new and expanded services and programs.2¢”

Self-determination in the youth justice system requires
a legislative basis, sustainable resourcing for Aboriginal
organisations, and a commitment to strengthen
workforce capacity. These features are

discussed below.

A legislative mechanism to support self-
determination

The transfer to Aboriginal organisations of legal
jurisdiction in relation to youth justice was a
recommendation of the Australian Human Rights
Commission’s 1997 Bringing them home inquiry.?%® As
discussed above, a legislative obligation has been
adopted in New Zealand and Canada to facilitate the
transfer of responsibility and control to First Nations
people over key aspects of the justice system.
Community supervision agreements in Western
Australia also have a legislative basis.

A similar approach has been taken in child protection
legislation in Victoria. Section 18 of the CYFA provides
for the delegation of authority for most of the functions
of the Secretary, Department of Families, Fairness and
Housing (DFFH) to the ‘principal officer’ of a recognised
Aboriginal agency, to make decisions on the care and
custody of Aboriginal children. This includes transferring
legal guardianship of Aboriginal children and young
people in out-of-home care to ACCOs. On

30 September 2020, 157 Aboriginal children and young
people were under the guardianship of an ACCO
following a transfer under section 18.26°

266 Daffern et al., Youth Support Service/Aboriginal Youth
Support Service evaluation: final report, p 16.

267 See also Cunneen, Self-determination and the Aboriginal
Justice Strategy, p 72.

268 Human Rights and Equal Opportunity Commission, Bringing
them home, recommendation 43c.

269 Department of Health and Human Services (DHHS),
Aboriginal Children’s Forum: data pack December 2020

In 2018, the Wungurilwil Gapgapduir (Strong families)
agreement formalised this commitment, enabling the
transfer of care of Aboriginal children and young people
from government and mainstream community service
organisations to ACCOs.27° This was a significant step
in operationalising the government’s commitment to
self-determination for Aboriginal people. While there is
more work to be done, early indicators are positive.

The Commission therefore recommends that the
Victorian Government introduce a legislative
mechanism into the CYFA or its replacement to
authorise Aboriginal communities and Elders to design,
administer and supervise key elements of the justice
system. This could enable Aboriginal communities to:

e deliver cautions and alternatives to proceedings,
including diversionary options

e deliver family group conferencing

e determine the location and delivery of hearings
(including Koori Court hearings) — this could include
developing practice directions on the engagement
of Elders in the sentencing process and the
inclusion of culturally strengthening case
management

e deliver restorative justice group conferencing

e determine the conditions of community-based
youth justice orders

e design and administer community-based youth
justice options, including alternatives to custody.

Introducing a legislative mechanism of this nature
would embed the policy imperative to transfer decision-
making, responsibility and control of key aspects of the
youth justice system, while also enabling communities
to determine and initiate their level of involvement in
accordance with their own readiness, capacity and
capability.

To complement this change, there should be a positive
duty on the Secretary of DJCS to develop strategic
partnerships with Aboriginal communities, similar to
section 7AA of the Oranga Tamariki Act 1989, as well
as an obligation to report on measures taken to
improve outcomes for Aboriginal children and young
people.

Forum, DHHS, Victorian Government, 2020.
270 DHHS, Wungurilwil Gapgapduir.

Our youth, our way

Commission for Children and Young People 115




4.1 Advancing self-determination

Resourcing Aboriginal communities Aboriginal Justice Caucus, to accommodate longer-
term funding for crime prevention and early intervention

. initiatives.?”® The Commission understands that this
In strengthening the role of ACCOs we recommendation has been accepted and is currently

have to look at how government must being implemented.

reform its relationship with ACCOs, An evaluation of programs funded under the Victorian

rather than the other way around. Aboriginal Justice Agreement Phase 3 also found that
Government gives us funding but puts program delivery was ‘seriously impeded by resourcing
so many conditions around how we constraints’

can spend it. Government must ask Funding arrangements for programs implemented
ACCOs what th ey want to do in their under the third phase of the Agreement have typically

iy been short-term and fragmented. Funding shortfalls
communities and then fund them to do for the employment of program staff are especially
that work. — Aboriginal Justice acute. Many of the evaluations conclude that current
Caucus®" resourcing arrangements are inadequate given the
complexity and long-term nature of the issues

being addressed...?"

To respect the right of self-determination, The Commission heard from Aboriginal organisations

governments should confine their roles that funding must be long-term, and administered as
largely to providing financial and resource flexible block funding through single funding
support for the implementation of agreements,?"® with inclusion of a monitoring and

, . evaluation loading.?”®
Indigenous programs and policies.?"? 9

ACCOs and other Aboriginal organisations must be ACCOs... need flexible funding agreements to
empowered and resourced sustainably to enable transform the provision of care to one that is
genuine capacity building, and to ensure longevity, informed by Aboriginal knowledge and

reliability and community trust in their programs. accommodates for the provision of holistic
Achieving this requires deference to Aboriginal supports to prevent, intervene and heal the
organisations to determine and define program complex needs of at risk Aboriginal

outcomes, together with co-design of funding and communities. There is no one size fits all
reporting requirements.?”® approach, and true self-determination will allow

for Aboriginal communities to decide what
supports are needed within the community.
— Victorian Aboriginal Children and Young
People’s Alliance®°

A 2019 evaluation of community-based crime
prevention programs for Aboriginal young people
undertaken by the Koori Justice Unit found that the
short-term and usually finite nature of grants funding
limited the ability of community organisations to
address the complex issues underlying contact with the 275 Koori Justice Unit, DJCS, Community-based crime
youth justice system.?” The evaluation recommended prevention programs for Aboriginal young people, p 11.
that fundi del be d | d. led by th 276 Koori Justice Unit, Department of Justice and Community
al a new funding model be aeveloped, led Dy the Safety (DJCS), The Victorian Aboriginal Justice Agreement

Phase 3: synthesis of program evaluations, DJCS, Victorian
Government, 2017, unpublished, accessed 11 February

271 Jumbunna Institute for Indigenous Education and Research, 2021, p 12.
Furthering Aboriginal self-determination in the youth justice 277 Koori Justice Unit, DJCS, The Victorian Aboriginal Justice
system, p 14. Agreement Phase 3, p 12.

272 Human Rights and Equal Opportunity Commission, Bringing 278 Victorian Aboriginal Children and Young People’s Alliance,
them home, p 277. Submission to Our youth, our way inquiry, pp 15-16. See

273 The 2020-21 Budget includes a $40 million fund to expand also QQmmonwealﬁh of Australia, Boya/ Commission into
the Aboriginal community, health and family violence Aboriginal Deaths in Custody, National Reports, 1991,
workforce: Minister for Aboriginal Affairs, A fairer future for recommendation 190.
Aboriginal Victorians [media release], Victorian Government, 279 Victorian Aboriginal Children and Young People’s Alliance,
24 November 2020, accessed 8 January 2021. Submission to Our youth, our way inquiry, p 13.

274 Koori Justice Unit, DJCS, Community-based crime 280 Victorian Aboriginal Children and Young People’s Alliance,
prevention programs for Aboriginal young people, p v. Submission to Our youth, our way inquiry, p 16.
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The perception is that Aboriginal services will do
everything for everybody but they’re not funded
for that. If ACCOs are to have more
responsibilities their funding needs to be
comparable to or better than that of mainstream
funding. ACCOs will have sufficient capacity to
lead work in the youth justice area with
increased resourcing... It is also important to
recognize that self-determination can save
money through improved outcomes achieved by
better funded ACCOs. — Aboriginal Justice
Caucus?®®

Strengthening the role of Aboriginal
organisations

Strengthening the role of Aboriginal organisations in the
youth justice system involves a corresponding
obligation to better support and build the sector’s
organisational and workforce capacity. Aboriginal
organisations must be able to recruit suitably qualified
staff and build multi-disciplinary teams to meet the
complex needs of Aboriginal children and young people
and deliver appropriate therapeutic interventions and
supports. Staff must be properly remunerated and
retained. This means resourcing the sector to invest in
staff, support their development and build sustainable
career pathways.

There is also scope for more collaboration and
coordination between Aboriginal organisations to
improve staff retention opportunities, for example,
through secondments. Better coordination would also
improve data collection, sharing of best practice and
the provision of appropriate services to children and
young people, for example, through a central referral
and intake system across services. It would also create
opportunities for more effective advocacy.

DJCS has noted ‘the lack of opportunities, at both the
regional and state levels, for project workers from
funded organisations to meet regularly to share
information and network’.2%? The 2019 evaluation of
youth crime prevention grants recommended the
development of a community of practice to enable

281 Jumbunna Institute for Indigenous Education and Research,
Furthering Aboriginal self-determination in the youth justice
system, p 5.

282 Koori Justice Unit, DJCS, Community-based crime
prevention programs for Aboriginal young people, p Vi.

regular information-sharing and networking among staff
at funded organisations.?

The Commission supports this recommendation
and recommends that a peak body or bodies be
resourced to:

e develop a community of practice to further support
Aboriginal workers and organisations in the
youth sector

e develop initiatives to support staff retention and
career progression

e ensure consistent training for staff across the sector

e advocate as a united voice (for example, in relation
to funding allocation and sharing, to reduce
competition)

¢ facilitate research, monitoring and evaluation?*
e determine best practice and sharing
e embed youth participation

e ensure inclusivity for Aboriginal girls and young
women, Aboriginal children and young people with
disability and Aboriginal LGBTQI+ young people

e develop a central referral, intake and
planning system.

283 Koori Justice Unit, DJCS, Community-based crime
prevention programs for Aboriginal young people, p Vi.

284 The Commission notes the work being undertaken under the
Wungurilwil Gapgapduir Strategic Action Plan to establish a
centre for Aboriginal child and family welfare knowledge and
culturally based practice: Department of Health and Human
Services (DHHS), Wungurilwil Gapgapduir Year 2 (July
2019-June 2020) Action Plan, DHHS, Victorian Government,
unpublished. There may be scope to expand this initiative to
include research/evaluation in Youth Justice.
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4.1 Advancing self-determination

That the new Youth Justice Act:

a) enable the Secretary of DJCS to authorise
Aboriginal communities to design, administer and
supervise elements of the youth justice system,
including:

delivering cautions and alternatives to
proceedings, including diversionary options
delivering family group conferencing and
restorative justice group conferencing

determining the location and delivery of hearings
(including Koori Court hearings)

determining the conditions of community-based
youth justice orders

designing and administering community-based
youth justice options, including alternatives to
custody

b) place a positive duty on the Secretary of DJCS to
develop strategic partnerships with Aboriginal
communities, and report regularly on measures
taken to improve outcomes for Aboriginal children
and young people.

That the Victorian Government resource and develop
the capacity of Aboriginal organisations to design,
coordinate and deliver youth supports, including
through a peak body or bodies for Aboriginal youth
sector workers and organisations.
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4.2 Data on Aboriginal children and
young people in the youth

justice system

Finding 2

Current collection and reporting of data
on the experiences of, and outcomes for,
Aboriginal children and young people in
the youth justice system are inadequate.

Throughout the Taskforce and the inquiry, the
Commission found that current reporting of the
experiences of Aboriginal young people in the youth
justice system is lacking. Despite the willingness of
agencies to provide their data for the inquiry, the
Commission identified many instances in which
important data was not captured, was unable to be
provided, or was unusable because of gaps and
inconsistencies in collection. Where data is captured, it
is often deficit-based with little reporting on strengths-
based achievements. Overall, there is a lack of
investment in producing ongoing, high-quality data on
Aboriginal children and young people in the youth
justice system.

Inadequate data collection and
usability

The Commission was unable to obtain all of the
relevant data and information necessary to support a
robust analysis of all of the systemic issues affecting
Aboriginal children and young people in the youth
justice system. In some instances, relevant data was
captured by different agencies, which manage and
categorise data differently. This impeded the
Commission’s capacity to undertake an accurate
assessment of all of the issues in a timely manner.

A prevailing issue stems from a longstanding failure of
Victoria Police records to accurately reflect whether
alleged offenders identify as Aboriginal. Aboriginal
identity is recorded in response to the ‘Standard
Indigenous Question’ (SIQ). The SIQ responses that

Victoria Police collects have historically contained many
records with an ‘unknown’ response.?® This has
affected the integrity of the police dataset, including
data on the length of time Aboriginal children and
young people spend in police custody. Victoria Police
and the Crime Statistics Agency (CSA) have recently
taken steps to address this issue (see discussion
below).

This issue also affects the Children’s Court dataset,
which relies on police data, and creates issues with
accurately assessing rates of bail refusals and other
preliminary court outcomes for Aboriginal children and
young people. It also contributes to difficulties in
accurately assessing children and young people’s
trajectories through the youth justice system.

Other issues the Commission encountered are
described below.

Identifying the ‘crossover’ cohort between
Youth Justice and Child Protection

Data on children and young people involved in both
Youth Justice and Child Protection is spread across
departments and not readily accessible in CRIS (the
Client Relationship Information System). Although the
annual Youth Justice survey does report on the
crossover cohort, it is not possible to obtain point-in-
time information. Youth Justice has stated an intention
to resolve this issue; however, at the time of writing, this
had not occurred. Given that CRIS is managed by
DFFH, this is an issue that DJCS and DFFH must work
jointly to resolve.

The Sentencing Advisory Council has reported on a
segment of the crossover cohort (see discussion in
Chapter 8.1 ‘Child Protection involvement’), but more
regular reporting is desirable. The Victorian Social

285 Crime Statistics Agency (CSA), The re-release of Aboriginal
and Torres Strait Islander alleged offender data and
the release of family incident data, CSA website, 2020,
accessed 14 February 2021.
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4.2 Data on Aboriginal children and young people in the youth justice system

Investment Integrated Data Resource has access to
Youth Justice and Child Protection datasets; however,
it is not intended to provide regular, proactive reporting
on the crossover population.

Integrity of Children’s Court data

The proportion of Children’s Court data with an
unknown indicator for Aboriginal status (unknown, not
provided or missing) was over 90% for datasets for
‘outcomes’, ‘bail refusal’ and ‘criminal initiations’. This
made the data unusable for broader analysis.

Access to Children’s Court diversion

The Commission obtained data from Youth Justice on
the number of Aboriginal children and young people
who received diversion under the CYFA. However, the
Commission was unable to determine the rate at which
Aboriginal children and young people are refused
access to Children’s Court diversion compared to
non-Aboriginal children and young people (see Chapter
12.1 ‘Diversion’).

Non-supervised bail data

Youth Justice captures information about supervised
bail, but not about non-supervised bail. This data is
held by Court Services Victoria. The fact that all bail
data is not held by a single entity is problematic, as the
separate datasets have not been linked to create a
complete understanding of bail decisions in respect of
children and young people. Bail data is discussed in
Chapter 12.2 ‘Bail and remand’.

Length of time in remand

The length of time spent on remand by Aboriginal
children and young people was also not readily
accessible, as this requires a highly complex and
lengthy analysis of Youth Justice data for each
individual, which the Commission was unable

to undertake.

The Sentencing Advisory Council’s 2020 report on
children held on remand in Victoria describes the
‘complex tasks’ of collecting and analysing the data
necessary to complete the report.?®® This involved
extracting relevant remand data from Youth Justice and
court data from Court Services Victoria for each
individual child, and manually identifying their course

286 Sentencing Advisory Council, Children held on remand in
Victoria, p 73.

from remand to court to match relevant remand
episodes with associated court outcomes.?®” Remand
data is discussed in Chapter 12.2 ‘Bail and remand’.

Regional sentencing outcomes

There is a lack of monitoring of comparative sentencing
outcomes for Aboriginal children and young people in
different regions across the state. Youth Justice records
the location of an offence; however, this may be
recorded as the location where the charge was heard,
or where the child or young person resides. The
Commission has concerns about the quality of
recording of residential addresses for children and
young people, as the addresses on record tend to be
at custodial facilities. This weakens the dataset.

Custodial visits

There is no Aboriginal identifier in Youth Justice’s visits
database. This meant that the Commission was
required to match its own data with Youth Justice visits
data in order to properly identify and analyse visits for
Aboriginal children and young people in custody (see
Chapter 7.2 “Youth Justice practices and family
involvement’ for an analysis of visits data).

Current data initiatives

Developments are underway to improve data quality
and availability across the youth justice system. In
October 2019, Victoria Police and the CSA took
actions to address the integrity of police datasets®®®
and, in 2020, Victoria Police implemented a system fix
to improve the quality and usability of the data provided
to the CSA.?8 The CSA has also taken steps to reduce
‘unknown’ values in the police dataset.?® As police
data informs court data, these improvements would be
expected to flow to the Children’s Court dataset.

In November 2019, Youth Justice commenced a new
internal monthly operational report that monitors
delivery of services and core indicators. Youth Justice
has advised that this report has enabled monitoring,
analysis and reporting on whole-of-system (local/

287 Sentencing Advisory Council, Children held on remand in
Victoria, p 73.

288 Information provided to the Commission by Victoria Police on
12 April 2021.

289 Crime Statistics Agency (CSA), Explanatory notes: changes
to Aboriginal and Torres Strait Islander data, CSA website,
2020, accessed 14 February 2021.

290 CSA, Explanatory notes: changes to Aboriginal and Torres
Strait Islander data.
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regional and statewide) issues, including trends on
demographics, offence types, types of orders and
order completion rates.

Aboriginal Youth Justice data is provided to
stakeholders connected to the Aboriginal Justice
Agreement. At the time of writing, Youth Justice was
also developing an Aboriginal Youth Justice data
dashboard, to be made available to Aboriginal
stakeholders.?®' The dashboard aims to make the
available data more accessible. The dashboard offers a
high-level snapshot of Aboriginal children and young
people in the youth justice system; however, it does not
provide a complete picture.

In September 2020, DJCS commenced the Data
Safari: Data Insights and Analysis Project. The project is
working with the Aboriginal Justice Caucus and other
key stakeholders to explore Aboriginal young people’s
patterns of contact with the youth justice system,
analyse geographic variation in contact throughout
Victoria, identify key risk points and opportunities for
maximum impact, and develop a high-level outcomes
framework for the Aboriginal Justice Strategy.

Youth Justice has also advised that current research
priorities are being reviewed to ensure alignment with
the Youth Justice Strategic Plan and other relevant
bodies. This includes developing partnerships in order
to identify areas for further research, such as
longitudinal outcomes research.

In addition to these new initiatives, Youth Justice
continues to provide data to the Productivity
Commission (to support delivery of the annual Report
on Government Services), the Australian Institute of
Health and Welfare, the CSA and, more recently, the
Centre for Victorian Data Linkage. In 2016, the Centre
for Victorian Data Linkage developed the Victorian
Linkage Map, which is a system of linked records that
are identified as belonging to the same person across
30 different Victorian health and human services
datasets, including Youth Justice and Child
Protection.?%?

In 2019, the Victorian Social Investment Integrated
Data Resource (VSIIDR) was established. VSIIDR is a

291 Department of Justice and Community Safety (DJCS), Data
dashboard — information paper, Agenda item 6, Aboriginal
Youth Justice Strategy Steering Committee, 6 August 2020,
unpublished.

292 Department of Health and Human Services (DHHS), The_
Centre for Victorian Data Linkage, DHHS website, 2020,
accessed 22 October 2020.

secure and enduring linked data resource combining
information on Victorian health care, community care,
education, crime and safety. It is to be used for health
and social policy research and analysis in the public
interest.?%® VSIIDR’s key objective is to improve the
evidence base upon which health and social policy is
designed. Findings and outputs of research and
analysis conducted using VSIIDR can be used to inform
the planning and design of government functions and
activities, and to inform government policymaking. This
project builds on the Victorian Linkage Map and
includes datasets from DET and Victoria Police.
However, it does not include data from Court

Services Victoria.

These initiatives are positive; however, none of them
directly addresses the absence of centralised, regular
reporting of whole-of-system data on Aboriginal
children and young people in the youth justice system.

Monitoring and evaluation of Aboriginal
programs

Monitoring and evaluating Aboriginal-led programs is
imperative to track outcomes and improve practice.
This has been recognised as a priority for the Aboriginal
Justice Caucus.?®* Many community-based
diversionary programs do not have adequate
mechanisms in place to collect data to allow thorough
evaluation of program outcomes.?%

The Commission was able to review data from some
programs discussed earlier in this chapter, which
tended to show positive outcomes.?®® A synthesis of
program evaluations produced under the Victorian
Aboriginal Justice Agreement Phase 3 also found that
several evaluations showed improvements in Aboriginal
justice outcomes as a result of the programs’
delivery.?®” However, a challenge identified was that
systems and processes for monitoring and evaluation
were lacking or required strengthening.2%®

293 DHHS, The Centre for Victorian Data Linkage.

294 State of Victoria, Burra Lotjpa Dunguludja, outcome 4.1.2,
pp 56-57.

295 Cunneen, Self-determination and the Aboriginal Youth
Justice Strategy.

296 Koori Justice Unit, DJCS, Community-based crime
prevention programs for Aboriginal young people.

297 Koori Justice Unit, DJCS, The Victorian Aboriginal Justice
Agreement Phase 3.

298 Koori Justice Unit, DJCS, The Victorian Aboriginal Justice
Agreement Phase 3.
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4.2 Data on Aboriginal children and young people in the youth justice system

Further, as noted earlier, a DJCS evaluation of
community-based crime prevention programs for
Aboriginal young people found that the short-term and
finite nature of funding through the grant programs
limits the ability of community organisations to make
far-reaching inroads into addressing the complex issues
underlying contact with the youth justice system.?® It
also noted the limitations inherent in evaluating projects
funded through small size and short-term grant funding
arrangements, and that, at most, projects may be able
to demonstrate outputs and some evidence of short-
term outcomes.®®

There has been some progress towards improving data
collection for Aboriginal programs led by Youth Justice.
In January 2020, the Aboriginal Youth Justice unit
implemented a new reporting template for 2 of their
programs: the Community-Based Koori Youth Justice
Program and the Aboriginal Early School Leavers
program. Although data from the new templates was
not available to review at the time of writing, this a
welcome improvement.

There is clearly a need to adequately resource and
strengthen the monitoring and evaluation capacity of
non-government Aboriginal-led service providers
working with children and young people involved in the
youth justice system. Kapiti Youth Support’s Outcomes
Measurement Model, discussed in the following
section, provides an example of an evidenced-based
approach to reporting on interventions that could be
developed in Victoria.

Kapiti Youth Support - Outcomes
Measurement Model (New Zealand)

In February 2020, the Commission and DJCS visited
Kapiti Youth Support (KYS) in New Zealand, which
offers a ‘one stop shop’ model for children and young
people aged 10 to 24 years.**" KYS offers a range of
services in-house, including medical and nursing
services, sexual health, clinical psychology, counselling,
alcohol and drug services, social work, mentoring,
parenting, peer support, transition to work, youth
development, education programs and therapeutic

299 Koori Justice Unit, DJCS, Community-based crime
prevention programs for Aboriginal young people.

300 Koori Justice Unit, DJCS, Community-based crime
prevention programs for Aboriginal young people.

301 ‘One stop shop’ refers to a service delivery model that aims
to create a single access point for information and service
transactions: PwC, Transforming the citizen experience:
one stop shop for public services [PDF], PwC, 2012, p 5.

groups.®2 KYS is discussed further in Chapter 5.1
‘Early intervention’.

KYS has developed an Outcomes Measurement Model
(OMM) to track progress made by the children and
young people it works with (see Figure 4.1). OMM
monitors outcomes across 8 ‘domains’ developed in
consultation with young people, carers and leading
academics specialising in pathways to resilience.®® The
model and measures were designed to take account of
‘positive choices, markers of resilience and indicators
of wellbeing... associated with long term positive
outcomes’ for young people.*** OMM offers holistic
reporting on young people’s progress, which was
previously not possible.

The software is currently being used by a number of
community organisations connected to the justice
system in New Zealand. This enables organisations to
provide and report on interventions designed to
address children and young people’s needs. The
platform enables simultaneous reporting to multiple
organisations. It also has capability for graphic
visualisation of a young person’s experience of the
service — from when the young person first presents, to
the number of interventions they have had and how
these have affected their wellbeing over time. OMM
tracks the completion of assessments and provides a
way to monitor service provision. It also enables the
young person’s voice and goals to be captured in the
reporting process.

There is potential to develop similar software for
ACCOs and other non-government youth service
providers working with children and young people
connected to the youth justice system in Victoria. A
platform like OMM would enable organisations to
design indicators and capture outcomes that are
relevant to the experiences of Aboriginal children and
young people. It would also enable a holistic, evidence-
based approach to reporting on the impact of
Aboriginal-led interventions. This would address the
concerns of Aboriginal organisations (discussed in
Chapter 4.1 ‘Advancing self-determination’ and in the
following section) about deficit-based reporting
frameworks.

302 Kapiti Youth Support, About us, Kapiti Youth Support
website, accessed 18 August 2020.

303 R Bailey, R Torrie and R Osborne, How we know what we’re

doing works: measuring youth outcomes at Kapiti Youth
Support, impact evaluation — summary report 2013, Kapiti
Youth Support and Evaluationworks, 2013, p 17.

304 New Zealand Ministry of Health, Evaluation of youth one
stop shops, Final report, Ministry of Health, New Zealand
Government, 2009, p 17.
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Figure 4.1 Outcomes Measurement Model

Source: Adapted from infographic provided to the Commission by Kapiti Youth Support on 12 April 2021.

Indicators
of resilience

and wellbeing
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4.2 Data on Aboriginal children and young people in the youth justice system

Aboriginal ownership of data

Burra Lotjpa Dunguludja calls for increased Aboriginal
ownership of and access to data.?® Advancing this
priority provides an opportunity to reconfigure current
approaches to data, including embedding good
governance of Aboriginal data that supports self-
determination and wellbeing for Aboriginal children and
young people.3%®

Data is necessary to analyse the drivers of over-
representation and inequality of outcomes faced by
Aboriginal children and young people in contact with
the youth justice system. However, if unchecked,
seemingly ‘neutral’ and ‘objective’ data is primarily
used to portray a picture of Aboriginal deficit. Maggie
Walter refers to this data about Aboriginal people as
‘5D data’, portraying disparity, deprivation,
disadvantage, dysfunction and difference.?” Walter’s
work on Aboriginal representation in Australian
statistics suggests that this deficit discourse is not
neutral, but rather arises from a raced reality that is
perpetuated and normalised through dominant social
norms, values and racial understandings that determine
statistical construction and interpretations.®%®

In the absence of Aboriginal-determined strengths-
based indicators, a set of narratives relying on 5D data
will continue to fuel this deficit discourse. Generating
data conceptualised through Aboriginal methodological
frameworks has the potential to interrogate and alter
these narratives, and ultimately reshape policy
directions for Aboriginal children and young people in
contact with the youth justice system.3® At the same
time, it would also be important to ensure that data on
Aboriginal children and young people in the youth
justice system remained comparable to data on
non-Aboriginal children and young people.

305 Outcome 4.1.2: State of Victoria, Burra Lotjpa Dunguludja,
p 33.

306 R Lovett et al., ‘Good data practices for Indigenous data
sovereignty and governance’ in A Daly, SK Devitt and M
Mann (eds), Good data, Theory on Demand No. 29, Institute
of Network Cultures, 2019, p 34.

307 M Walter, ‘Data politics and Indigenous representation
in Australian statistics’ in T Kukutai and J Taylor (eds),
Indigenous data sovereignty: toward an agenda, ANU Press,
Canberra, 2016, p 90.

308 M Walter, ‘Data politics and Indigenous representation in
Australian statistics’, pp 79-80.

309 M Walter, ‘Data politics and Indigenous representation in
Australian statistics’, p 80.

Improving youth justice system data
management

Without adequate data, the youth justice system lacks
transparency. According to the Northern Territory Royal
Commission:

Collecting and analysing quantitative and qualitative
data can provide an evidence base for developing
government programs, monitoring their
implementation and evaluating their effectiveness. It
helps ensure successful programs are supported and
unsuccessful programs are modified or abandoned.
An empirical evidence base provides confidence that
taxpayers’ dollars are being used in a way that
produces the best return for society and, particularly
in the context of child protection and youth justice,
for the individual child and his or her family.®°

Reform is needed to capture and regularly publish
accurate, up-to-date information on the ways in which
Aboriginal children and young people enter the youth
justice system, what happens to them once they do,
and the extent to which identification as Aboriginal or
not influences their trajectory through the system and
their outcomes.

At a minimum this should include:

e data on reasons for refusal to caution Aboriginal
children and young people (including age, gender
and charge)

e comparative bail decision-making outcomes for
Aboriginal and non-Aboriginal children and young
people across Victoria (including age and gender)

e data on length of time on remand and subsequent
outcomes for Aboriginal and non-Aboriginal children
and young people (including age and gender)

¢ Children’s Court diversion data to enable a
comparative analysis of referrals to diversion,
withholding of prosecutorial consent, and reasons
for refusal of diversion for Aboriginal and non-
Aboriginal children and young people (including age,
gender and charge)

e comparative sentencing outcomes from Children’s
Courts across Victoria for Aboriginal and non-
Aboriginal children and young people (including age
and gender)

310 Northern Territory Royal Commission Final Report, Volume 4,
p 36.
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e youth justice system trajectories for Aboriginal and
non-Aboriginal children and young people

¢ data on Aboriginal and non-Aboriginal ‘crossover’ That DJCS partner with an Aboriginal organisation to
children and young people pilot Kapiti Youth Support’s Outcomes Measurement

e data on disability and other health needs Model used in New Zealand.

experienced by Aboriginal children and young
people in the youth justice system

e data on housing and homelessness among
Aboriginal children and young people in the youth
justice system

e data to enable monitoring of the impact of custodial
operating policies on Aboriginal children and young
people.

Accurate data is also required on how resources are
deployed. Advances in data collection and analysis
hold the promise of increasing transparency and
accountability. However, indicators must be determined
by Aboriginal stakeholders to guide effective justice
reform, and to move beyond a primarily deficits-based
narrative. Burra Lotjpa Dunguludja envisages
independent oversight and reporting of legal outcomes
as a way of ensuring accountability.®' This could occur
through an existing agency such as the CSA, or
through a new agency. Burra Lotjpa Dunguludja
contains an action to consider creating an independent
Aboriginal Justice Commission, which could support
this function.

That the Victorian Government ensure that relevant
agencies record data on Aboriginal and non-Aboriginal
children and young people at each point in their journey
through the youth justice system, using indicators
developed and approved in partnership with the
Aboriginal community.

That DJCS, in partnership with the Aboriginal
community, establish a centralised mechanism for the
regular publishing of accurate, cross-agency, linked
data to provide a single, authoritative source of
information on Aboriginal children and young people in
the youth justice system and their outcomes.

311 State of Victoria, Burra Lotjpa Dunguludja, p 51.
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The people lifting and raising people up represent the first step. Some young
people don’t have many people they can speak to about what they’re going through.
The gathering circle is about having a place to go to and talk to people, as talking
makes us feel better. The kangaroo tracks represent the desire to change and move
forward. — Young people of Bairnsdale, Gunaikurnai Country




5. A just & age-appropriate system

Our way

We must listen to our children so that all
Aboriginal children in Victoria are nurtured
and supported to thrive. We must listen to
the experts, who are the children and
young people themselves, when making
key decisions that affect the lives of our
children. — Executive Officer, Koorie

Youth Council

As best practice we must respond to
young people’s contact with the justice
system as welfare issues requiring
support. We might be a lucky country, but
for many of our Aboriginal children this is
not the case. — Aboriginal Justice Caucus

Resolving the issue of the over-representation of
Aboriginal children and young people in the youth
justice system requires a fundamental shift in approach.
This means refocusing the system away from late,
crisis-driven and harmful responses to early,
individualised and effective ones. We must not allow
Aboriginal children and young people to become
entrenched in the youth justice system. We must take
every measure to keep them in the community, close to
school, family, culture and recreation, where supports
are most effective.

Aboriginal advocates and communities maintain that
holistic, effective service delivery and early intervention
for vulnerable Aboriginal children and young people is
key to reducing youth justice system involvement. Such
services are most effective when they are accessible
and localised, and culturally based. These methods
provide a way of addressing difficult behaviours without
the negative consequences of contact with the youth
justice system.

Aboriginal children and young people told the
Commission about the absence of effective, early
services and supports throughout their childhood. We
also heard the stories of children who were criminalised

and incarcerated at a young age, and the deeply
harmful impact this had on them, compounding their
disadvantage and trauma. This indicates a system that
is failing Aboriginal children and young people.

Criminalising children as young as 10 is cruel and
unjust. Children who have been exposed to violence,
abuse, neglect and challenging home environments
should receive care, love and support rather than being
criminalised for untreated trauma and difficult
behaviour. Custody is no place for children. Aboriginal
communities want to see their children thriving in their
families and communities, not locked behind bars.

It is a travesty that 11, 12, 13 year olds are
getting locked up. These kids are currently
referred to as statistics, as numbers.

When we’re normalising this view of our
kids as just numbers in the justice system,
not as Elders of the future or as children,
there’s something really wrong. —
Aboriginal Justice Caucus

Following the lead of Aboriginal communities, the
Commission believes that legislative change to raise
the minimum age of criminal responsibility to 14 years
and the minimum age of incarceration to 16 years is
necessary to ensure that Victoria’s most vulnerable
children and young people are not unnecessarily
criminalised or subjected to harm. This, in turn, means
introducing more restorative and therapeutic responses
to anti-social behaviour in children. It also means
providing more alternatives to custody.
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5. A just & age-appropriate system

Djiran’s story

Djiran®'? loves art and is a brilliant footballer. During his
early childhood, Djiran and his family needed support
but did not receive it. Family involvement with the
criminal justice system meant that Djiran was known to
police and unnecessarily labelled from a young age.

In my childhood there was a lot of abuse towards
my step-mum and my dad was in and out of
custody. | used to get in trouble just for being
cheeky to the coppers because they knew who
my dad was, and the coppers all hate my dad.
Every time they’d catch my dad, they’d bash him.
They would say to me, ‘He’s your dad so you’re
not going to be a good kid.’ | started smoking
weed when | was 9 and moved on to harder stuff
pretty quick.

Services did not identify or respond to the individual
needs of Djiran and his family, and failed to provide
necessary supports. Djiran was exposed to serious
traumatic events and experienced cumulative harm. At
the same time, he lost crucial family connections at a
formative time in his development.

When my dad went to jail, | had nowhere to go.
[A relative] ended up taking me in and then | just
kept getting into trouble because my dad wasn’t
there, and | wasn’t used to not having my dad
there. My dad kept going in and out of jail, and
my sister died and then [the relative] was getting
too sick... she died and I really miss her.

I ended up living with my mum. We had nothing.
Back then | thought, ‘My mum only gets on the
alcohol because she doesn’t care about me.’
Now | know she loves me, but she doesn’t show
that love to me. | only trust certain people. | push
lots of people away.

Djiran was charged and locked up at the age of 10.
This compounded his childhood trauma, reinforced the

312 Djiran is a pseudonym meaning ‘black cockatoo’ in
Djab Wurrung.

factors driving his offending behaviour, and led to more
serious behaviour. Being removed from his community
and escalated through the youth justice system meant
that Djiran was denied access to potentially beneficial
and culturally strengthening holistic programs run by
Aboriginal organisations which would have been
responsive to his needs.

I was in and out of strife since | was 10 — | was
sent to juvie at that age. That’s when | started
getting more charges. My peers were getting
into trouble and I just thought it was cool. It
started off with something so small and it got
into things that were so big.

Djiran spent a large part of his childhood in custody.
Custody led to a deterioration of his mental health and
wellbeing while also removing access to healing
opportunities and protective factors, including
connections to family and culture. Djiran was trapped in
a cycle of unresponsive and inadequate service
delivery, which in turn drove further offending and
ongoing incarceration.

Inside, | didn’t trust most of the workers. | would
get upset all the time, then I'd get restrained and
stuff. | [self-harmed] in there and the psych was
no help — they didn’t get what | was going
through.

If some of the boys got kids, they can’t see their
kids. They can’t see their mums. That’s why they
go off.

After being subjected to multiple periods of custody
which failed to address his needs, Djiran finally received
culturally responsive, holistic support through an
Aboriginal organisation. This support helped Djiran to
begin healing by addressing trauma, disconnection and
the causal factors underlying his offending behaviour.

130 Commission for Children and Young People
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5. A just & age-appropriate system

Key data

In 2019-20, Aboriginal children and young
people accounted for 15% of all children
and young people aged 10 to 17 years
under Youth Justice community

supervision on an average day in Victoria.

Aboriginal children are likely to be younger
at first sentence or diversion than non-
Aboriginal children. From 2010 to 2019,
Aboriginal children made up 30% of
children aged 10 to 13 years who received
a court order that placed them under the
supervision of Youth Justice.

e From 2010 to 2019, 98% of all custodial

orders made in respect of children aged 10
to 13 years were remand orders.

96% of children and young people for
whom a Taskforce case planning session
was held did not receive supports and
services to address health, welfare and
cultural needs prior to their entry into the
youth justice system.
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5. A just & age-appropriate system

Current context

Most children and young people in the community do
not offend.®'® Those who do, often engage in low-level
anti-social behaviours, and grow out of them naturally
as they mature, without the need for criminal justice
intervention.®™* Typically, these children and young
people do not go on to offend as adults.®'® However, a
small proportion of children and young people continue
to engage in offending behaviour.®'® The younger a
person is at the time of their first offence, the higher the
likelihood of them becoming a ‘life course persistent’
offender.®'” Disproportionate criminal justice
interventions in the early years increase the risk that a
young person will become entrenched in the criminal
justice system.®18

Prevention and early intervention efforts are recognised
by Aboriginal and non-Aboriginal advocates as being
the solution to keeping children and young people from
entering or becoming entrenched in the youth justice
system.®'® There is also growing recognition of the

313 Armytage and Ogloff, Youth justice review and strategy,
Executive summary, p 8.

314 K Richards, ‘What makes juvenile offenders different from
adult offenders?’, Australian Institute of Criminology trends &
issues in crime and criminal justice, number 409, 2011, p 2.

315 Richards, ‘What makes juvenile offenders different from adult
offenders?’

316 Armytage and Ogloff, Youth justice review and strategy, Part
1, pp 144-145.

317 Armytage and Ogloff, Youth justice review and strategy,
Executive summary, p 8.

318 ‘The risk that a period of detention will be counter-productive
for an offender — and hence for the community — is never
higher than in relation to a young offender who has not
previously been in custody. Research to which the Chief
Scientist of New Zealand has recently drawn attention has
highlighted the potential for the immature brain to respond
to punitive punishments in such a way as to make recidivism
more rather than less likely.”: Victorian Court of Appeal in
CNK v The Queen [2011] VSCA 228 at [77] per Maxwell
P, Harper JA & Lasry AJA citing L Steinberg, ‘Adolescent
development and juvenile justice’, Annual Review of Clinical
Psychology, 2009, 5(1):459-485, cited in Chief Scientific
Advisor, Improving the transition: reducing social and
psychological morbidity during adolescence, A report from
the Prime Minister’s Chief Scientific Advisor, New Zealand
Government, 2011, p 28.

319 Change the Record Coalition, Blueprint for change:
changing the record on the disproportionate imprisonment

rates, and rates of violence experienced by Aboriginal
and Torres Strait Islander people [PDF], The Change the
Record Steering Committee, 2015, pp 7-9, 12. Change the
Record is Australia’s national Aboriginal-led justice coalition
of Aboriginal peak bodies and non-Aboriginal allies.

gains early intervention provides in economic
efficiency.3®

According to the Aboriginal Justice Caucus:

The most effective youth justice systems and
programs invest in comprehensive interventions from
prevention to early intervention in order to divert
young people away from the justice system.3*!

Early intervention requires a comprehensive
understanding of the factors contributing to offending
behaviour, and tailored interventions to address them.
However, despite indications of promising outcomes,
there is a lack of rigorous research and evaluation
evidence to show that prevention and early intervention
programs are accessible to those who need them the
most, and when accessed, are working to reduce the
over-representation of Aboriginal children and young
people in the youth justice system.®?? Nevertheless, the
2017 Youth Justice Review recognised that ‘whole-of-
continuum programs and responses are required to
address the issue of over-representation from early
intervention through to post-release’.®2®

One of the 10 principles underpinning the approach to
youth justice in Victoria is that Youth Justice
‘understands that prevention, diversion and early
intervention are the most effective and fiscally
responsible ways of reducing youth crime in the long
term’.%2* One of the 4 reform directions of the Youth
Justice Strategic Plan is to improve diversion and
support early intervention and crime prevention,
through ‘coordination between police and the broader
service system to address developmental needs and
factors such as childhood trauma, family violence,

320 Northern Territory Royal Commission Final Report, Volume
3B, pp 174-175, quoting Professor Frank Oberklaid,
Transcript, 29 May 2017.

321 Aboriginal Justice Caucus, Submission to Our youth, our
way inquiry.

322 D Higgins and K Davis, Law and justice: prevention and
early intervention programs for Indigenous youth, Closing
the Gap Clearinghouse resource sheet no. 34, Closing the
Gap Clearinghouse, Australian Government, 2014.

323 Armytage and Ogloff, Youth justice review and strategy, Part
2, p 96.

324 DJCS, Youth Justice Strategic Plan 2020-2030, p 16.
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Current context

health issues, housing insecurity and other forms
of disadvantage’.®®

Critical to the concept of early intervention is the way
various systems with the potential to influence and
impact on children and young people, including the
youth justice system, respond to children in early
adolescence. Currently in all Australian jurisdictions,
children as young as 10 can be exposed to the
potentially harmful and stigmatising aspects of the
formal criminal legal process, including being arrested,
charged with an offence, prosecuted, convicted,
sentenced and incarcerated.®?® Many have argued that
this disproportionately impacts Aboriginal children.2?

Children aged 10 to 13 years have not yet developed
the emotional, mental and intellectual maturity of adults.
Research shows that the brains of adolescents are still
developing well into their 20s, and, as a consequence,
they are more vulnerable to poor decision-making and
risk-taking behaviour.3?® Children in grades 4, 5 and 6
are not at a cognitive level of development where they
are able to fully appreciate the criminal nature of their
actions or the lifelong consequences of criminalisation.

Criminalising the behaviour of young children
perpetuates a cycle of disadvantage that can entrench
children and young people in the criminal justice
system.®?® The Victorian Sentencing Advisory Council

325 DJCS, Youth Justice Strategic Plan 2020-2030, p 18.

326 CYFA, s 344; Children (Criminal Proceedings) Act 1987
(NSW), s 5; Criminal Code 2002 (ACT), s 25; Criminal Code
1899 (QId), s 29(1); Young Offenders Act 1993 (SA), s 5;
Northern Territory Criminal Code, ss 38(1) & 43AP; Criminal
Code Act 1913 (WA), s 29; Criminal Code Act 1924 (Tas), s
18(1); Crimes Act 1914 (Cth), s 4M; Criminal Code Act 1995
(Cth), s 7.1.

327 See for example, Law Council of Australia, Submission
to Council of Attorneys-General — Age of Criminal
Responsibility Working Group Review, Law Council of
Australia, 2020, accessed 26 October 2020, p 16.

328 Chief Scientific Advisor, Improving the transition, p 24.
According to this report “maturity of judgement” measures
such as responsibility, perspective (ability to assess short
and long term consequences) and temperance are, on
average, fully attained at about the age of 20 years’ (p 25).
See also Richards, ‘What makes juvenile offenders different
from adult offenders?’, p 4; L Steinberg ‘Risk taking in
adolescence: new perspectives from brain and behavioral
science’, Current Directions in Psychological Science, 2007,
16(2):55-59, p 56.

329 AIHW, Young people returning to sentenced youth justice
supervision 2018-19, p 6: ‘The younger a person was at the
start of their first supervised sentence, the more likely they
were 1o return to sentenced supervision before the age of
18.” The AIHW found that, within 12 months, 69% of children
aged 10 to 13 years when released from community-
based supervision had returned to sentenced supervision,
compared with 51% for those aged 16 at the time of release
(p 15).

found that with each one year increase in a child’s age
at first sentence, there is an 18% reduction in the
likelihood of reoffending.3%

A key action of the Youth Justice Strategic Plan is to
participate in the national review of the age of criminal
responsibility through the Council of Attorneys-General,
and investigate alternatives to custody for children
aged 10 to 14 years.®®" In July 2020, the Council of
Attorneys-General deferred a decision to raise the
minimum age of criminal responsibility, noting ‘the need
for further work to occur regarding the need for
adequate processes and services for children who
exhibit offending behaviour’.%%

Victoria’s current minimum age of criminal responsibility
is in breach of international human rights standards
which Australia has been urged to meet.**® Most similar
jurisdictions around the world have set a minimum age
of at least 14 years.®* The age at which a child can be
incarcerated in Victoria is also inconsistent with
international human rights standards.3®

Studies have shown that incarceration is no more
effective than community-based sanctions in reducing
criminality.®%® According to the President of the
Children’s Court of NSW:

330 Sentencing Advisory Council, Reoffending by children and
young people in Victoria, Sentencing Advisory Council,
Melbourne, 2016, accessed 20 November 2020, p 26.

331 DJCS, Youth Justice Strategic Plan 2020-2030, p 19.

332 Attorney-General’s Department, Council of Attorneys-
General (CAG) communiqué, Attorney-General’s
Department website, 27 July 2020, accessed 10 November
2020.

333 See for example, Human Rights Committee, Concluding
observations on the sixth periodic report of Australia, UN
Doc CCPR/C/AUS/CO/6, 2017, paragraph 44; Committee
on the Elimination of Racial Discrimination, Concluding
observations on the eighteenth to twentieth periodic
reports of Australia, UN Doc CERD/C/AUS/C0O/18-20,
2017, paragraphs 25-26.

334 N Hazel, Cross-national comparison of youth justice
[PDF], Youth Justice Board for England and Wales, United
Kingdom, 2008.

335 United Nations Committee on the Rights of the Child,
General Comment No. 24 (2019) on children’s rights in the
child justice system, CRC/C/GC/24, 2019, paragraph 89:
‘The Committee recommends that no child be deprived of
liberty, unless there are genuine public safety or public health
concerns, and encourages State parties to fix an age limit
below which children may not legally be deprived of their
liberty, such as 16 years of age.’

336 Richards, ‘What makes juvenile offenders different from adult
offenders?’
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http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhsoFZxvnsZjtq1Xnb4bcEJCnFr38KNAbQS4Wbo8ymPQlFChRxcy5ofJz1G8JFjK1bdyDX25yS7L3siqW9qXwhJKIdcm6zXGQBJ1f8ZRZVqHgifBVG3vHfK57pgHNUhbreCQ%3D%3D
http://dera.ioe.ac.uk/7996/1/Cross_national_final.pdf
http://dera.ioe.ac.uk/7996/1/Cross_national_final.pdf
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC/C/GC/24&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC/C/GC/24&Lang=en

No experience is more predictive of future adult
difficulty than confinement in a juvenile facility...
Children who have been incarcerated achieve less
educationally, work less and for lower wages, fail
more frequently to form enduring families, experience
more chronic health problems (including addiction),
than those who have not been confined.
Confinement all but precludes healthy psychological
and social development. Detention, therefore, is not
the best answer to the multiple, complex and
traumatic problems experienced by, and caused by
young offenders.3%

International jurisdictions demonstrate that there are
effective ways to address anti-social or harmful
behaviour using welfare-based interventions as the
primary response for children in trouble.

This chapter is divided into 3 parts:

e 5.1 ‘Early intervention’ examines the youth justice
system’s current primary focus on late, crisis-driven
responses to offending behaviour by Aboriginal
children and young people at the expense of
effective prevention, early intervention and support.

e 5.2 ‘Age-appropriate responses to Aboriginal
children and young people’ identifies the
disproportionate impact on Aboriginal children and
young people of the current minimum age at which
children can be held criminally responsible and
incarcerated in Victoria.

e 5.3 ‘Recommended model’ summarises the
Commission’s recommended model for just and
age-appropriate responses to Aboriginal children
and young people in Victoria.

337 Judge P Johnstone, Early intervention, diversion and
rehabilitation from the perspective of the Children’s
Court of NSW, Children’s Court of NSW Resource
Handbook, 6th Annual Juvenile Justice Summit, 5 May
2017, Sydney, accessed 20 November 2020, [94]-[98],
citing E Mulvey, Highlights from pathways to desistance: a
longitudinal study of serious adolescent offenders [PDF],
Juvenile Justice Fact Sheet, Office of Juvenile Justice and
Delinquency Prevention, US Department of Justice, 2011,
and M Wald and T Martinez, Connected by 25: improving
the life chances of 14-24 year olds [PDF], Stanford
University, 2003.
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5.1 Early intervention

Finding 3

The youth justice system is
disproportionately focused on late, crisis-
driven, punitive responses to offending
behaviour, at the expense of effective
early interventions and supports that meet
the individual needs and reflect the unique
experiences of Aboriginal children and
young people, and keep them in the
community and out of the system.

The descriptor ‘early intervention’ can be applied to a
wide range of interventions and supports delivered at
various points in a young person’s life. In a broad
sense, early intervention can refer to any initiative or
service aimed at reducing risk factors and increasing
protective factors to prevent problems in a child’s life.3%
This could include, for example, programs to support
vulnerable parents when a child is an infant, or
programs for primary-school aged children aimed at
fostering mental wellbeing and resilience.

Early intervention in the context of the youth justice
system tends to have a narrower focus, sitting on a
‘continuum’ of intervention programs designed to
prevent and reduce offending behaviour by children
and young people.®* These range from prevention
(preventing offending behaviour before it begins),
through early intervention (targeted at ‘identified at-risk
people’) and diversion (diverting from court processes),
to tertiary intervention.34°

338 For this reason, it is often referred to as ‘early intervention
and prevention’.

339 Higgins and Davis, Law and justice: prevention and early
intervention programs for Indigenous youth, p 5.

340 Higgins and Davis, Law and justice: prevention and early
intervention programs for Indigenous youth, p 5.

In this report, ‘early interventions’ or ‘early supports’ are
those services and programs targeted at Aboriginal
children and young people who have begun engaging
in behaviour which puts them at risk of entering the
youth justice system, or who have become involved
with the youth justice system, but whose offending
behaviour is still considered to be ‘minor’ or ‘low-level’.
Early intervention programs are aimed at preventing a
young person’s entry into, or long-term involverment in,
the youth justice system.

This is consistent with the approach of the Northern
Territory Royal Commission:

The term ‘early intervention’ when considering the
youth justice system describes the variety of
activities, programs and initiatives designed to
address problem behaviours in children and young
people who may have reached a difficult point in their
lives and have started exhibiting early signs that they
are heading down a negative path. The goal of early
intervention is to reduce risk factors, strengthen
protective factors and provide children and young
people with life skills and family and

community support.3*

In this respect, there is some overlap between the
notions of ‘early intervention” and ‘diversion’. Children’s
Court diversion is discussed in Chapter 12.1
‘Diversion’. Police cautioning, which ‘diverts’ children
and young people from charges and court
proceedings, and is thus an earlier form of ‘diversion’,
is discussed in Chapter 11 ‘Entering the youth justice
system’. The following discussion focuses on programs
and services that are delivered at an earlier point on the
intervention continuum.

341 Northern Territory Royal Commission Final Report, Volume
2B, p 411.
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The absence of early intervention and
support for Aboriginal children and
young people

Throughout the Taskforce and inquiry, Aboriginal
children and young people, communities and workers
consistently referred to the absence in communities of
effective early intervention and support across a range
of needs, which could have addressed causal factors
driving offending behaviour and prevented young
people’s entry into the youth justice system. In some
cases, there were no early supports available at all,
while in others, services were at capacity or
inaccessible due to geographical distance. Some
services, particularly substance misuse support
services, were restricted to older children and young
people, meaning that younger age groups could not
access the interventions and supports they needed.

Very few of the children and young people consulted
for the inquiry felt that their needs had been met by
early interventions and supports. Many referred to the
inaccessibility of services and barriers to effective early
intervention. Of the 72 children and young people who
spoke to the Commission about this issue, 63 identified
the need for additional supports and/or improved
quality of services and programmatic responses. One
young person from a small regional town referred to the
barriers posed by services being at capacity and
unable to support new clients in a timely manner:

I needed [my local ACCO] as a support. | didn’t
hear back from them for ages. | needed more
supports, like social workers. | wanted them
earlier, before | went downhill. — Macy, 24

Family members and Aboriginal workers also referred
to the absence of timely supports and the need for a
greater focus on early intervention.

We need more supports for families earlier...
they see these behaviours at age 7 at school. It’s
not all of a sudden they’re in court. — Aunty

Create a program to rehabilitate young people
from problems. There are no services for under
16s, which isn’t good enough... Having an age
restriction puts young people offside.

— Aboriginal youth worker, Mallee District
Aboriginal Services (MDAS)

This town doesn’t have much to do — a small
town an hour from anywhere. When our kids get
in trouble, they have nothing here they can link
to or get support from. — Aboriginal youth
worker, MDAS

We need the investment back into the proactive
preventative measures. — RAJAC Executive
Officer

The failure to address risk factors early through
appropriate and timely interventions and supports can
fast-track entry into and entrenchment within the youth
justice system, as illustrated by Karl’'s experience:

When | was 12 to 15, | really needed to be linked
in to some support services, but there wasn’t
any for kids under 15. | started using drugs at 11
and started getting into trouble — just little stuff
—and as soon as the police know you that’s it. It
doesn’t take much — they see you on the street,
pull over and harass you. | didn’t have any
support services until | was like 15, 16... You
need somewhere that you can just drop in.
Appointments are one thing, but you need a
place that you can go with your friends and do
something that isn’t drugs, just go somewhere
and have something to eat, where people
actually enjoy going, with good workers.

— Karl, 21

The Taskforce case planning sessions also
demonstrated that the youth justice and child
protection systems did not always meet Aboriginal
children and young people’s needs in a timely manner.
Of the 69 children and young people for whom a case
planning session was held, 66 did not receive supports
and services to address all of their health, welfare and
cultural needs prior to their entry into and engagement
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with the youth justice system. These needs were in
most cases known to the youth justice and child
protection systems, and in some cases had been
known for many years. In most cases, these needs had
compounded over time, becoming more complex the
longer they went unaddressed. As a result, many
Taskforce case plan actions sought to address health
and wellbeing needs that could have been addressed
when they first affected the young person — generally
prior to involvement in the youth justice system. This is
discussed in more detail in Chapter 6.1 ‘Collaboration’.

Throughout the Taskforce case planning sessions, the
Commission observed clear links between the absence
of support from the youth justice and child protection
systems for Aboriginal children in areas such as

housing, family violence, health and trauma, and their
continued involvement in the youth justice system. In
many cases, these early systemic failures contributed
to deterioration in the young person’s mental health
and wellbeing, relationship breakdowns and
compounded trauma, leading to increased and
escalating offending behaviours. Such failures to
address disadvantage, trauma and health needs
contribute to adverse outcomes for too many
Aboriginal children and young people and entrench
them in custody.

Ruby’s case demonstrates the severe impacts on a
young person’s health, wellbeing and relationships of
the absence of timely supports to address longstanding
issues in her life.

Ruby

Ruby is a young woman who has loved
basketball her whole life. She has strong
connections with siblings and helps out with
babysitting for her family.

Ruby has experienced significant trauma in her
life. She first came to the attention of Child
Protection as an infant due to concerns of family
violence by her father. Ruby engaged with mental
health services for anxiety for 3 years in her
teens. She also has multiple physical health
needs for which she has been hospitalised in

the past.

As a teenager, Ruby was removed from her
mother’s care due to concerns of neglect.
Around this time, she stopped attending
counselling, as she did not find it helpful. Ruby
was placed in a family member’s care, where she
was physically assaulted. She was also sexually
assaulted in this period. At around the same
time, Ruby came into contact with the youth
justice system for minor offending behaviour.

Despite contact with the child protection and
youth justice systems over a number of years,
Ruby’s health, mental health and housing needs

had not been met. She did not receive support
after significant traumas that Child Protection and
Youth Justice were aware of. Her mental health
declined and she attempted suicide multiple
times. Psychologists were unable to engage her
in treatment. Ruby completed a community-
based sentencing order, yet continued engaging
in low-level offending behaviour.

With no long-term accommodation, Ruby was
placed in residential care. At 18 she left
residential care and began living alone. She has
expressed feeling unsafe in her house due to
break-ins. At the time of the Taskforce case
planning session, Ruby was living between other
family members’ houses.

The Taskforce case planning session for Ruby
noted the inadequate support provided to her
following the significant traumas in her life.
Further, many supports which had been offered
had not been followed up, such as review of her
mental health medication. The Taskforce
identified actions in the areas of health, mental
health, education and training, housing and
family violence to address Ruby’s welfare needs,
which existed long before the commencement of
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her offending behaviour. Cultural support for
Ruby was the only strong and consistent support
already in place, and the Taskforce did not
identify case plan actions in this area.

Despite having been known to Child Protection
since infancy, and having been reviewed as a
Taskforce 1000 participant, Ruby’s needs had

been neglected by the state. Ruby’s story
demonstrates that when the needs of children
and young people are not addressed in a timely
and comprehensive way, they become more
complex and lead to further harm, offending
behaviour and involvement in the youth

justice system.

Of the 69 children and young people for whom a
Taskforce case planning session was held, the needs of
only 3 were met relatively early. These children and
young people were able to exit the youth justice system
more quickly, as they had the supports to do so. In
these 3 cases, the young people were living with
families who were able to support them with low-level
assistance from Youth Justice and other services.

Every Taskforce regional forum called for the youth
justice system to shift its focus from criminalisation to
early intervention programs and supports for children
and young people. Participants at every forum agreed
that supporting children and young people early
enables them to address the underlying causes of
offending behaviour and to avoid prolonged cycles of
contact with the youth justice system.

Limited funding for early intervention

The Youth Justice Review was particularly critical of
Victoria’s neglect of early intervention services. Analysis
of 2016-17 data showed that only 1% of the youth
justice budget was allocated to early intervention
consisting of 2 programs: the Community-Based Koori
Youth Justice Program and the Youth Support
Service.®*? The Youth Justice Review highlighted the
systemic focus on late, punitive interventions and
missed opportunities to intervene early:

The system is not balanced and focuses too heavily
on the tertiary end, neglecting early intervention and
step-down and transition support.34®

As noted above, the Youth Justice Review
recommended the introduction of a dedicated focus on

342 Armytage and Ogloff, Youth justice review and strategy,
Executive summary, p 6.

343 Armytage and Ogloff, Youth justice review and strategy,
Executive summary, p 18.

early intervention.®** DJCS reported to the Commission
that implementation of this recommendation is
complete. Actions included funding the programs set
out in Table 5.1.

Table 5.1 DJCS diversion and early intervention
programs, 2018-19 funding

Program 2018-19 funding
Children’s Court Youth Diversion $3,102,000
Youth Support Service $4,427,660
Aboriginal Youth Support Service $263,569
Group Conferencing $2,293,515
Koori Youth Justice Program $4,186,451
Total $14,273,195

Source: Information provided to the Commission by DJCS on
19 June 2020.

The Youth Justice Strategic Plan also refers to support
for the following early intervention programs:

e Education Justice Initiative (delivered by DET)
¢ Victoria Police Embedded Youth QOutreach Program

¢ Koori Youth Cautioning Program (delivered by
Victoria Police).

These programs are valuable; however, they are not
designed to meet the full range of early intervention
needs identified by Aboriginal children and young
people, communities and workers in the Taskforce and
this inquiry. Not all of them constitute ‘early intervention’
in the sense used in this report.

Further, funding for these programs represents a very
small fraction of youth justice investment. Youth Justice
invested $14.3 million in early intervention and diversion

344 Recommendation 7.1: Armytage and Ogloff, Youth justice
review and strategy, Executive summary, p 41.
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in 2018-19 (Table 5.1). In contrast, far greater was
spent on youth justice custodial services

($160.8 million) and community-based services
($63.8 million) in 2018-19.3% In 2019-20, DJCS spent
$169.8 million on youth justice custodial services and
$70.3 million on youth justice community-based
services. 34

By these measures, the ‘dedicated focus on early
intervention’ recommended by the Youth Justice
Review has not yet been achieved and appears unlikely
to be met.

Justice reinvestment and early
intervention

Justice reinvestment is a mechanism for shifting the
focus of youth justice systems from tertiary responses
to early intervention and prevention. It involves
redirecting funds from custodial facilities to localised
community services to keep people out of the criminal
justice system.34” Justice reinvestment emerged in the
United States as a response to mass incarceration, in
particular, concentrated incarceration among particular
class, race and geographic groups.®*® In Texas, justice
reinvestment policies reduced the growth in prison
population by about 9,000 and resulted in savings of
$443 million between 2008 and 2009.34°

Justice reinvestment projects are often led by local
communities, and have received widespread support
among Aboriginal justice advocates, local communities
and state and territory governments.3%°

The Maranguka Justice Reinvestment Project in Bourke
(NSW) - outlined in Chapter 4.1 ‘Advancing self-
determination’ — is the first of its kind in Australia. This
project seeks to reduce the rate of contact of children

345 Department of Justice and Community Safety (DJCS),
Annual report 2018-19, DJCS, Victorian Government, 2019,
accessed 20 November 2020, pp 121, 123. The 2020-21
Budget includes $141 million to deliver ‘a more specialised
Youth Justice facility at Cherry Creek’: The Minister for Crime
Prevention, Corrections, Youth Justice and Victim Support,
Preventing crime and building a safer Victoria.

346 Department of Justice and Community Safety (DJCS),
Annual report 2019-20, DJCS, Victorian Government, 2020,
accessed 20 February 2021, p 132.

347 VACCA, Submission to Our youth, our way inquiry, p 15.

348 M Schwartz, D Brown and C Cunneen, Justice
reinvestment, Indigenous Justice Clearinghouse Brief 21,
Indigenous Justice Clearinghouse, 2017, accessed 14
September 2020.

349 Schwartz et al., Justice reinvestment.

350 Justice Reinvestment Network Australia, Justice
reinvestment in Australia, Justice Reinvestment Network
Australia website, accessed 14 September 2020.

and young people in Bourke with the youth justice
system by employing a community-led, collaborative
approach to justice reinvestment.

The project was launched in 2013 through a
partnership between the Bourke Tribal Council and Just
Reinvest NSW. In 2015, the Bourke Tribal Council
released Growing our kids up safe, smart and strong, a
strategy that underpins the programs and activities
developed by the Maranguka project. In parallel, Just
Reinvest NSW released a policy paper in 2017, written
in collaboration with peak legal organisations in NSW
and endorsed by Aboriginal organisations, proposing a
range of sentencing and parole law reforms.®'! Several
of these have been implemented, including the
expansion of NSW’s Youth Koori Court.

A 2018 impact evaluation of Maranguka by KPMG
concluded that the project’s activities can be classified
as follows, with each type of activity crucial to the
success of the project and forming a different ‘layer in
the overall change cycle within Bourke'’:

e movement-building — Aboriginal leaders building
support for change within the community

e collaborative — building new relationships between
services and Aboriginal organisations

e programmatic — designing new program models
and service hubs based on justice reinvestment
principles

e procedural — justice agencies changing procedures
and operations to align with a justice reinvestment
and prevention model.3%?

The evaluation also found that the local work of the
project is complemented by a broader policy and
support network across the NSW Government and
non-government sectors, which is ‘seen as critical for
creating the conditions for larger scale system change
across the State’s justice system’.3%8

Justice reinvestment programs have the potential to
address over-representation; however, they require
substantial investment and collaboration across all
levels of government with community and key
stakeholders, as well as legislative and policy changes,

351 Just Reinvest NSW, Policy paper: key proposals #1 —
smarter sentencing and parole law reform [PDF], Just
Reinvest NSW website, 2017, accessed 14 September
2020.

352 KPMG, Maranguka Justice Reinvestment Project, p 16.

353 KPMG, Maranguka Justice Reinvestment Project, p 10.
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to see large decreases in incarceration rates.®** The
recommendations in Chapter 5.2 ‘Age-appropriate
responses to Aboriginal children and young people’ to
change the scope and structure of Victoria’s youth
justice system are designed to work in conjunction with
early intervention initiatives such as justice
reinvestment.

The need for local youth spaces

Early intervention supports for Aboriginal children and
young people must be accessible. This requires
localised services.®*® During the inquiry, children and
young people identified the need for a range of
community-based programs; however, a central youth
space in their communities was the most frequently
identified need. This would be a culturally and age-
appropriate place where Aboriginal children and young
people felt that they belonged.

Get kids off the street. Have more programs and
a space. Kids need more things to do rather than
hanging out on the street doing crime, like a
drop-in place where you can play pool and hang
out and there’s wifi. They need more things in
[my home town]. There’s less stuff to do in
country towns. The only thing to do is play local
footy. It’s hard to get a job — it’s only a small
place. — Pakap, 16

I’d make a place for Aboriginal young people to
relax and be together — good vibes. — Zaine, 19

I want a youth group for us black kids where we
can come and be ourselves, where we can be
kids again, because some of us had to grow up
too quick. — Chelsea, 16

We need a gathering place, because there’s
nothing to do. It’s about meeting up with lads
and having people to hang around with that
understand you. — Dean, 15

354 Schwartz et al., Justice reinvestment.

355 VWW Lee and BP Murphy, ‘Early intervention in the real
world. Broadening the early intervention paradigm: a one-
stop-shop for youth’, Early Intervention in Psychiatry, 2013,
7:437-441, p 440.

Community members and workers also identified the
need for a central space to provide wraparound
services for local children and young people.

There are no youth groups, discos and skating
rinks — none of that here. Kids have nothing to
do, so graffiti around the town, and keep being
picked up by police. They need something they
can rely on. [If we could create a service] we
would have a space solely focused on youth.
They could walk in the door and there would be
people available there all the time, activities all
the time, counsellors there, homework club,
food. We could fill all their needs. Say a 12 or 13
year old kid who doesn’t have a great family life,
where do they go? At this service they can have
a feed and talk to someone who knows what
they are talking about. — Aboriginal youth worker,
Gippsland & East Gippsland Aboriginal Co-
operative (GEGAC)

Activities for young people to link into is
mentoring, but even then, there isn’t a lot that
the pair [mentor and mentee] can do around
town other than catch up for a feed. There is no
youth hub, nothing. — Aboriginal youth worker,
MDAS

The Northern Metropolitan regional forum also identified
the need to establish a drop-in centre for Aboriginal
young people, especially after hours.

Culturally based youth hubs

A culturally based youth hub model would meet the
need for a central ‘youth space’, or ‘gathering place’,
as identified above. In mainstream youth work and
mental health practice, the youth hub model seeks to
address issues of service accessibility and system
fragmentation that are common failures of youth service
delivery:%5¢

[Integrated community-based youth service hubs] are
poised to address many of the most pressing youth
mental health service concerns by uniting traditionally
fragmented services into single, youth-friendly

356 C Settipani et al., ‘Key attributes of integrated community-
based youth service hubs for mental health: a scoping
review’, International Journal of Mental Health Systems,
2019, 13(52):1-26, p 2.
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settings, improving early access to evidence-
informed interventions, engaging youth and families,
and drawing on the strengths of cross-disciplinary
and multi-sectorial collaborations.®”

While integrated youth hubs exist in Victoria, the
Commission is aware of only 3 dedicated youth hubs
run by Aboriginal organisations.®® The Commission
visited 2 of these youth hubs, run by MDAS in Mildura
and Swan Hill, which support Aboriginal children and
young people. These centres provide invaluable
support for many children and young people and are
often one of few — if not the only — spaces accessible to
children and young people outside school in a
particular area. They are typically under-resourced and
led by passionate staff who often manage the complex
needs of children and young people well beyond their
work hours.

Importantly, no existing youth hub includes all of the
‘one stop shop’ features that communities identified as
important to best support Aboriginal children and
young people, namely:

e wraparound recreational and therapeutic services
e accessibility, especially after hours
e connection with culture, community and family

e a coordinated approach to support.

Each of these features is discussed below.

Wraparound recreational and therapeutic
services

Aboriginal children and young people and service
providers expressed the importance of youth hubs
being both a recreational and a therapeutic space.
Children and young people connected the lack of a
dedicated space for recreational and life-skills activities
and programs in their local area with feeling isolated
and engaging in early drug and alcohol use, and
offending behaviour. Some children and young people
also noted the potential for youth hubs to offer post-
release support.

What would help? Not sitting at home. | don’t
get out much anymore. In our whole community
there is nothing to do. — Paul, 15

357 Settipani et al., ‘Key attributes of integrated community-
based youth service hubs for mental health: a scoping
review’, p 22.

358 Mallee District Aboriginal Services in Mildura and Swan Hill,
and K-Hub in Ballarat.

Money doesn’t solve it. I've had hundreds of
thousands of dollars. You need more support in
a physical way, like more programs. Where |
come from there’s fucking nothing, there’s
school and sports and nothing else. Kids grow
up and become teenagers and they want stuff to
do, so that’s when shit hits the fan and gets real.
I think more group activities, like boys between
18 and 25 meeting up once a week and going to
the gym, going to the pool, kicking back. It
sounds childish, but there’s heaps of lads that
love places like that. We need to occupy
ourselves — people fuck up when they’re not
occupied. Like here [in custody] they make sure
you got a day program. When you get out of
here it’s like they set you up on purpose to fail
with all the restrictions [on attending programs].
So have a program for Kooris that’s cultural and
then once a month do a mixed one for everyone.
— Karrwin, 20

Maybe something in the community would help
people get on the right path. You need to have
something going for you on the outside. Like, I'm
getting my licence and a car and in 6 months I'll
have my Ps and that’s good for me. — Karl, 21

Offering a range of opportunities, activities, services
and programs enables children and young people to
build trust and relationships in the youth hub, which
means they are more likely to feel safe accessing new
services in a familiar setting. This is especially important
for many children and young people who have negative
experiences of particular service providers or workers,
and find trusting new people difficult due to trauma and
feeling let down by frequent changes in workers (see
Chapter 6.2 ‘Relationships with workers’ for further
discussion). A child who becomes involved in a cultural
program at a service may be more likely to seek
support at the same service for other issues, such as
family violence or mental health, rather than seek out a
new service.

When asked what the ideal youth service would look
like, youth workers noted the importance of meeting a
range of needs and being holistic, rather than focusing
solely on therapeutic services. A mix of recreational and
therapeutic services would also reduce the stigma of
accessing therapeutic services. One worker explained
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how an ‘open door’ policy at their service (a multi-
disciplinary services hub for adults and children)
increased the uptake of services by reducing stigma.

Stigma is so big, and if we can reduce it, that
makes a big difference. The way we are — open
door - you don’t have to be a client to come in.
There are so many programs in the building,
other people aren’t going to know why they are
there. There used to be a stigma going to [our
service]. Now the community know that you
could be there for any reason, such as a fine or a
health check. — Aboriginal youth worker, GEGAC

Reducing the stigma associated with therapeutic
treatment by incorporating recreational and life-skills
programs means that children and young people are
more inclined to access supports earlier, rather than
having to wait until their situation reaches crisis point.

Accessibility

Accessibility is key for the success of youth services. A
lack of youth services in many rural and regional areas
means that despite relevant referrals, Aboriginal
children and young people may not be able to access
the services they need.

Nearly all our clients have substance use and
family violence. They are not attending school
and have nothing to do. They’re isolated. The
hardest thing is we are so isolated. We want to
do all these things, but we are so removed from
where everything is. It’s a massive challenge. We
will be working with a young person who might
disclose self-harm — we give them a referral to [a
youth mental health service] and they are put on
a computer [due to distance] to talk to a
counsellor but they really need to see someone
and connect face to face. — Aboriginal youth
worker, GEGAC

Combining a range of supports in a hub model means
that children and young people can access multiple
services in one place, without having to travel to
different locations. This is particularly important, as
many Aboriginal children and young people rely on
public transport to travel, which can be costly and is
often limited in regional areas.

One worker described the importance of services being
known by the local community, geographically
accessible and open to any community member:

We have an open door policy. We don’t even
really need to advertise, people just know that
we are there if they need us. We are so central
— near courts, lawyers, supermarket. They can
even come in if they need to use the phone.

— Aboriginal youth worker, GEGAC

One of the most commonly identified issues in the
Taskforce regional forums and in consultations during
the inquiry was the need for after-hours support for
Aboriginal children and young people.

There was no youth service after hours... | just
used to walk the streets and muck up... it’s the
same for this generation... there’s not much for
them... we need somewhere for kids to have a
feed instead of stealing. We stole to get a feed...
people would always look at us for the wrong
reasons. — Nataya, 21

After-hours support is a crucial feature of an accessible
youth hub model. Workers noted that it is no
coincidence that children and young people are more
likely to engage in offending behaviours or come into
contact with police after hours, when there are no
spaces or services available to them.

We are a 9 to 5 service.... We don’t have people
hanging around that can say, ‘What’s going on
for you?’ — that would be extremely valuable.
When young people need help, they have
nowhere to go. What is missing is engaging with
someone that can help you navigate, providing a
safe space — not just physical, but psychological.
If you don’t have that and are unbounded in this
huge turmoil state, you don’t go anywhere while
something is in a swirl. — former CEO, Youth
Junction Inc (Visy Cares Hub)

Staff at Visy Cares Hub also remarked on the difference
that implementing drop-in support and opening after
hours had on children and young people and their
behaviour:
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Our youth hub introduced a ‘hangout at the hub’.
The hub was open till 9 pm and there was
opportunity to hang, watch movies, play Xbox...
A couple of nights prior to the first hangout at
the hub they had 15 major events [involving
police]. But when hangout at the hub occurred
they went from 15 major events to zero. The hub
is not just somewhere to go [there are
activities]... You feed them and then come 8 pm,
they just go home — cool. If they have nothing to
do, you're in trouble. — former CEQ, Youth
Junction Inc (Visy Cares Hub)

Workers and community members noted that though
youth spaces are not open after hours, children and
young people regularly contact them after hours, often
in crisis. In one Taskforce case planning session, an
Aboriginal worker explained that he was often called to
the police station to assist a young child who was
regularly missing from his residential care unit after
hours. As the child could not be picked up by unit staff,
he would remain in the police station, alone, and
become increasingly distressed. When the worker
reached the police station hours later, the child would
be in crisis. The worker noted that if a youth space had
been accessible overnight, the child would have had a
safe space to go, and could have avoided the trauma
of being held in a police cell.

Other workers and community members shared similar
experiences:

This is not a 9 to 5 job. I've got kids messaging
me at 10 at night and | can never turn them
down. I've got a lot of kids that have committed
suicide because there’s no one to talk to.

— Youth hub worker, MDAS

We need after-hours support. We can’t just rely
on workers going above and beyond after hours
to provide support, especially as young people
get up to mischief in the evenings. — Hume
(Shepparton) regional forum

Connection with culture, community and
family

As for all services for Aboriginal children and young
people, cultural safety is essential. An examination of
the importance of services for Aboriginal children and
young people being based in culture, and providing
links to community and family can be found in Chapter
4.1 ‘Advancing self-determination” and Chapter 7
‘Family, community & culture’.

Workers who shared their experience of youth hubs

similarly noted the importance of a cultural foundation
for engaging young people and connecting them with
community members, cultural values and each other.

The best thing about [our youth hub] is kids
connecting to culture and involving each other in
it, kids coming together and interacting with
each other and learning about their culture. |
usually get a lot of kids turning up, but it’s just
me. If | had another male worker, it would be
easier to manage. — Aboriginal youth worker,
MDAS

The youth hub in [regional town] is going really
well. We run [education programs] out of there. It
started for those kids involved in YJ [Youth
Justice] who needed to get back into education.
At the very least we connect them to community.
— Director of Family and Community Services,
MDAS

Aboriginal organisations across the regions expressed
widespread support for spaces for children and young
people to have their needs met within a culturally based
model. In the Northern Metropolitan region, the
Victorian Traditional Owner Land Justice Group advised
the Commission of a former Aboriginal school site in
Glenroy it considered to be an ideal location for a youth
hub within the proposed Ballerrt Mooroop Project
multipurpose site. At the time of writing, the project
was undergoing a business case and feasibility study to
redevelop the site into a culturally based, Aboriginal-run
service. The proposal would provide children and
young people with programs in culture, the arts, sport,
recreation, education, health and economics, and
connect children and young people with legal, health
and disability supports on site.
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Involving community and family is another important
feature of the youth hub model. Connection with family
and community has many benefits — it helps strengthen
children and young people’s support networks, assists
workers to understand children and young people’s
home situation, and can facilitate children and young
people’s participation in programs. Workers at youth
hubs and mentoring programs discussed the value of
integrating family, community and culture in youth
services.

Involving family, kin and community is key and
critical. You're never dealing with a person in
isolation... | need to know what the instances of
family violence are. Young people live in a
context with family and friends. You need an
understanding of their social circumstances —
are they living at home with mum and dad? With
friends? Couch surfing? If we can involve a
parent or carer, we will. We look at clients from a
systems perspective. — former CEO, Youth
Junction Inc (Visy Cares Hub)

Every second Saturday, young people come with
a friend or relative. This is more focused on
having fun, an introduction to doing the values
and doing a check-in, role modelling. For some
that have a little more complex needs, if one
[family or community member] comes to the
group, that might make it a less hard experience.
— Program Manager, Dardi Munwurro

Forty-nine per cent of our Youth Justice clients
have siblings incarcerated. That’s why we need
to involve family and support them early on. Nine
out of 10 times, if you give children and young
people a tool kit for community support, they
can get off what they are using [alcohol and
other drugs]. — Aboriginal youth worker, GEGAC

A coordinated approach to support

The importance of coordination and collaboration
among services involved in a young person’s life, and
the frequent absence of such coordination and
collaboration for Aboriginal children and young people
in the youth justice system, are discussed in detail in

Chapter 6.1 ‘Collaboration’. Coordination and
collaboration are equally crucial in early intervention.

Coordinated approaches to support and services
involve understanding the various interconnected
elements of a child or young person’s life — education,
recreation, family, culture, health and wellbeing — and
providing the specific services and supports they need
across each of these areas. A coordinated approach
enables workers to better meet children and young
people’s needs. For example, a child may be
experiencing homelessness and stop attending school.
A youth hub that engages children and young people
with wraparound supports is more likely than a
standalone service to be aware of this, and to be able
to offer housing support, as well as counselling and
other programs, in one place. The youth hub may also
be in contact with the child’s school and support it to
re-engage the child.

A number of workers and managers of Aboriginal youth
programs described the ways in which they coordinate
responses to children and young people by working
with schools and other services, and avoiding a
piecemeal approach to services that leads to many
children and young people ‘slipping through the gaps’
of supports.

Our role is a case management role, regardless
of whether you come into our youth program or
our umbrella program. We have a case
management model that is fundamentally the
same - it’s wraparound services in the context of
needs identification and the responses that need
to be put in place to meet the specific need...
We have Youth Learning Pathways (that you
need to be referred to by court program with
DET), where we give young people at risk of
coming into contact with the justice system
opportunities for training and skill development,
to shift a lifestyle of anti-social to pro-social... If
you don’t provide a system approach, it’s likely
that person is going to end up at Port Phillip
Prison. — former CEQ, Youth Junction Inc (Visy
Cares Hub)
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We partnered with [an education provider]
originally, delivering a VVCAL [Victorian Certificate
of Applied Learning] program with small groups
of up to about 6 kids. It’s run out of the youth
hub. We are doing it independently now — we
have our own teacher. We still refer to [other
providers] but we have our own independence
as well. Numbers started at 6, now they are at 10
or 12. We have really good results in
reconnecting children and young people. For
example, a couple of young girls who had just
been couch surfing or homeless got into the
education program, and then we got them
housing. Lots of the work we do is in the
schools, and through the Early School Leavers
program.*® We never have enough mentors.

— Director of Family and Community Services,
MDAS

[School] attendance [of youth hub clients] has
been going up to 98%, and | applaud that. |
make sure that they get in front of all the kids
and get recognition, prizes and all that.

— Aboriginal youth worker, MDAS

Early intervention education supports for Aboriginal
children and young people are discussed further in
Chapter 10 ‘Education & learning’.

Workers at youth hubs that provide a range of services
can build positive and trusting relationships with
children and young people and gain insight into how
they are progressing across different aspects of their
lives.

We might have someone on a YJ [Youth Justice]
order... we grow relationships and trust, and
look at all contributing factors [for contact with
the justice system]. — Aboriginal youth worker,
GEGAC

The importance of trusting relationships between
Aboriginal children and young people and their workers

359 The Aboriginal Early School Leavers program is funded
by the Department of Justice and Community Safety
and provided by 2 Aboriginal community-controlled
organisations. It is discussed in Chapter 10.1 ‘Engagement
in education’.

is also discussed in Chapter 6.2 ‘Relationships with
workers’.

While many Aboriginal organisations provide a range of
youth services, very few are funded to provide a
dedicated youth space where children and young
people can receive coordinated support across a range
of different services and programs. Similarly, none of
the existing youth hubs run by Aboriginal organisations
is funded to provide coordinated support across a
range of services. One youth hub worker described the
challenges of meeting children and young people’s
holistic needs without adequate funding:

| wish there were 10 of me, and we could take
them to sport training, and make sure they got
their gear. And we need someone on night
patrol, and someone to talk about suicide and
family violence. But one person can’t do all that.
It’s hard to have enough time in a day. So much
of it is the kids needing to chat one-on-one, and
I can’t be in all of those places at once. It took
me a lot to get some of the kids to go down to [a
youth mental health service] — now they’re going
down there to talk every couple of weeks.
They’re a lot less angry and feel like life is worth
it. — Aboriginal youth worker, MDAS

In order to minimise the risk of duplication or
inconsistency arising from multiple service providers
engaging with a young person and their family, there
may be a need for one organisation to take the lead in
ensuring that services are coordinated, potentially
through a case management function. This lead agency
should be an Aboriginal organisation. This is the model
adopted by Kapiti Youth Support in New Zealand,
which is discussed in the following section.

Effective youth hub models in other
jurisdictions

Kapiti Youth Support, New Zealand

Kapiti Youth Support (KYS) is a well-established youth
hub for children and young people aged 10 to 24 years
based in Kapiti, New Zealand. The centre describes
itself as a ‘one stop shop’ for free youth supports,
including medical and nursing services, sexual health
support, clinical psychology, counselling, alcohol and
drug services, social work, mentoring, parenting and
peer support, transition to work, youth development,
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education programs and therapeutic groups.®® KYS
notes that this approach increases accessibility,
assisting children and young people to engage with
more services.

We intend to have one place where young people
can access everything they need. Every time we do a
referral outside this service, that'’s another chance for
disengagement to occur. We try to offer everything.
Doctors and nurses — all our services are free.*®!

KYS has a holistic model of care that focuses on
building strong relationships with children and young
people across various services, and providing a
coordinated approach to increase engagement with
services and improve outcomes. KYS has significant
reach in the local community, providing services to
5,200 children and young people, accounting for 78%
of 10 to 24 year olds in Kapiti.3¢?

KYS works closely with children and young people’s
family, iwi and community, as well as organising regular
meetings with local schools and Oranga Tamariki
(Ministry for Children), including Child Protection and
Youth Justice.

KYS’s supports for children and young people in
contact (or at risk of contact) with the youth justice
system include building young people’s pro-social
networks and opportunities, on the basis that ‘if we can
know that young people are most likely doing pro-
social activities, there is less risk of offending’.3%

As outlined in Chapter 4.2 ‘Data on Aboriginal children
and young people in the youth justice system’, KYS
supports its service delivery with integrated case
management software that enables workers to track
children and young people’s progress in programs,
shifts in wellbeing and engagement over time. The tool
helps track interventions and assessments, and
enables workers to recognise that offending behaviour
is a symptom of underlying wellbeing issues. This
assists workers to identify risks for the child or young
person, and to take appropriate action to address
them. The child or young person’s goals are also
incorporated into the system. %

360 Kapiti Youth Support, About us.
361 Interview with Kapiti Youth Support on 10 February 2020.
362 Kapiti Youth Support, About us.
363 Interview with Kapiti Youth Support on 10 February 2020.
364 Interview with Kapiti Youth Support on 10 February 2020.

Urban Native Youth Association, Vancouver

The Urban Native Youth Association (UNYA) was
founded in Vancouver in 1988 to address concerns
about the welfare of Indigenous young people moving
off reserve and into the city, arriving with minimal
job-ready skills or education.®® Now, UNYA offers a
large range of services to Indigenous young people in
Vancouver, including sports and recreation programs, a
Native Youth Health and Wellness Centre, counselling
services, mentoring, tutoring and an Elder support
drop-in program to put young Indigenous people in
touch with community Elders. UNYA also offers a
residential facility — the Young Bears Lodge — for young
people needing support to heal from alcohol and/or
drug issues, as well as the Native Youth Learning
Centre, where young people can come and use
computer facilities while receiving tutoring and job-
readiness support services.

UNVYA is currently raising funds to open a Native Youth
Centre in downtown Vancouver, where a youth hub,
alternative school programs, recreation facilities,
ceremonial spaces and a health and wellness clinic will
be co-located with an affordable housing project
prioritising Indigenous young people and their
families.%6®

Transitioning to a system focused on
effective early intervention

Early intervention and prevention are
‘the cure’ for over-representation.
These areas need greater resourcing
and more programs. — Aboriginal
Justice Caucus®®’

The Our way vision is for Aboriginal children and young
people to be safe, happy and strong in their culture and
communities, to be supported to reach their potential,
and to thrive. To achieve this, a significant shift in focus
and investment is required for the youth justice system,
together with all inter-related systems that provide
support to and have a direct impact on the lives of

365 Urban Native Youth Association, About UNYA, Urban Native
Youth Association website, accessed 14 September 2020.
366 Urban Native Youth Association, About UNYA.

367 Aboriginal Justice Caucus, Submission to Our youth, our
way inquiry, p 13.
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children and young people in Victoria. A coordinated
youth support system that focuses on effectively
responding to children and young people’s needs when
they first arise, and addressing the drivers of any
offending behaviour, will result in far fewer children and
young people becoming entangled in the youth justice
system. Such a shift is strongly supported by
submissions to this inquiry®® and youth justice experts.

Throughout this report, the Commission makes
recommendations aimed at responding to the needs of
Aboriginal children and young people who are at risk of
becoming involved or entrenched in the youth justice
system. These include recommendations to:

e expand mentoring programs for Aboriginal children
and young people (see Chapter 9.3 ‘Mentoring’)

e expand early intervention programs for Aboriginal
children and young people who have been
excluded or are disengaged from school, establish
additional flexible schooling options embedded in
culture for Aboriginal students, and improve direct
support for Aboriginal students in classrooms (see
Chapter 10 ‘Education & learning’)

e establish healing centres for Aboriginal children and
young people struggling with drug and alcohol
misuse (see Chapter 9.2 ‘Substance use’)

e improve housing supports for Aboriginal children
and young people involved with Youth Justice (see
Chapter 8.3 ‘Housing and homelessness’)

e improve support for Aboriginal children and young
people in out-of-home care (see Chapter 8.1 ‘Child
Protection involvement’” and Chapter 8.2 ‘The
responsibilities of Child Protection’).

In addition, in Chapter 6 ‘A child-centred system’, we
make a series of recommendations aimed at
transforming the youth justice system and related
systems into a coordinated, collaborative, child-centred
system that addresses emerging risk factors and
responds to Aboriginal children and young people’s
unique needs with flexible, individualised and strengths-
based responses.

However, additional support is required for Aboriginal
children and young people at a sufficiently early stage
to protect them from involvement in the youth justice
system. The Commission heard throughout the
Taskforce and the inquiry from Aboriginal children and

368 Aboriginal Justice Caucus, Victorian Aboriginal Children
and Young People’s Alliance, Human Rights Law Centre,
Victorian Aboriginal Legal Service, Victoria Legal Aid.

young people and their families and communities that a
central, accessible place for children and young people
to drop in and access support and services was
needed. There are currently very few services of this
kind in Victoria.

Culturally based youth hubs that are accessible,
especially after hours, and that offer wraparound
recreational and therapeutic services, a connection with
community, culture and family, and a coordinated
approach to support are one practical solution to meet
this need. A coordinated approach to supporting
children and young people in youth hubs requires the
involvement of local communities, Aboriginal
organisations, education and health providers, Child
Protection and other agencies. Locating these services
in a single space provides strong opportunities for
organisations to work together to meet the needs of
Aboriginal children and young people as soon as

they arise.

In April 2021, DJCS advised the Commission that $3
million over 4 years has been allocated from the
2020-21 State Budget to develop a service model and
establish one Aboriginal youth justice hub to provide
Aboriginal-led early intervention and diversion services,
and responses that address the complex needs of
Aboriginal children and young people.®° This is
welcome; however, multiple hubs are needed.

In addition, justice reinvestment offers significant scope
for strong, community-led early intervention projects,
as evidenced by the Maranguka project in Bourke.
Early intervention and justice reinvestment should be
the focus of the forthcoming Aboriginal Youth

Justice Strategy.

Early intervention, justice reinvestment and youth hubs
are also central to the Commission’s recommendations
for alternative responses to Aboriginal children aged

10 to 13 years, discussed in Chapter 6.2 ‘Age-
appropriate responses to Aboriginal children and
young people’.

369 Information provided to the Commission by DJCS on
30 April 2021.
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That the Aboriginal Youth Justice Strategy

prioritise early intervention and prevention strategies
and justice reinvestment programs led by the
Aboriginal community.

That the Victorian Government resource the
establishment of a culturally based, multi-service,
accessible youth hub in each region to coordinate and
provide holistic supports for Aboriginal children and
young people. Youth hubs should be designed and
developed in partnership with, and managed by,
Aboriginal communities and organisations.
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5.2 Age-appropriate responses to
Aboriginal children and young people

This chapter examines:

¢ the minimum age of criminal responsibility in Victoria
and the impact of this on Aboriginal children aged
10 to 13 years

e the minimum age at which children and young
people can be incarcerated in Victoria, with a
particular focus on Aboriginal children aged 14 and
15 years.

Minimum age of criminal
responsibility

Finding 4

Victoria’s low minimum age of criminal
responsibility disproportionately harms
Aboriginal children.

The minimum age of criminal responsibility in Victoria is
10 years.*° This is unacceptably low by international
standards, inconsistent with contemporary
understandings of child development, and harmful to
marginalised and vulnerable children. It is
disproportionately harmful to Aboriginal children. The
United Nations Committee on the Rights of the Child
now recommends that all countries with a minimum

370 CYFA, s 344: ‘It is conclusively presumed that a child under
the age of 10 years cannot commit an offence’.

age of criminal responsibility under 14 years increase
the minimum age to at least 14 years.®"

Despite the resilience of Aboriginal communities,
Aboriginal children are at increased risk of contact with
the youth justice system due to a complex combination
of factors, including a legacy of dispossession,
intergenerational trauma and incarceration,
marginalisation, systemic racism and inequality.®” For
many Aboriginal children, their experiences of trauma,
family violence, placement in out-of-home care, mental
illness, substance misuse and poverty — compounded
by an ongoing failure by government to address their
unmet needs in these areas — also make them
vulnerable to contact with police and criminalisation at
a young age.

Most of the Aboriginal children and young people
consulted for this inquiry were under 14 years of age at
the time of their first contact with police (see Chapter
11 ‘Entering the youth justice system’). Their
experiences indicate that early contact with police
frequently leads to repeated contact, arrest, criminal
charges, conditional bail, remand and exposure to
Children’s Court criminal proceedings. Insufficient
support to comply with the onerous conditions of
supervised bail or community-based sentencing orders
exposes Aboriginal children to the frequently harmful
environment of youth justice custody (see Chapter 12.2
‘Bail and remand’, Chapter 12.5 ‘Community orders
supervised by Youth Justice’ and Chapter 13.2
‘Conditions in youth justice custody’). A first experience
of custody frequently leads to another. This cycle can
be extremely difficult to break.

Given these factors, it is not surprising that Aboriginal
children aged 10 to 13 years are over-represented in
every category of Youth Justice court order, including

371 United Nations Committee on the Rights of the Child,
General Comment No. 24 (2019) on children’s rights in the
child justice system, paragraph 22.

372 Human Rights and Equal Opportunity Commission, Bringing
them home.
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supervised bail, remand, community-based sentences
and custodial sentences. Aboriginal children’s early
contact with the youth justice system increases the
likelihood of their long-term involverment in the system
and their eventual incarceration in an adult prison.®™

Foundational systemic change is required to reverse
this tragic cycle. There has been increasing momentum
in the ongoing campaign to raise the age of criminal
responsibility across Australia, despite deferral of a
decision on the issue by the Council of Attorneys-
General in July 2020. The development of a standalone
Youth Justice Act, as recommended by the Youth
Justice Review,** provides a critical opportunity for
Victoria to reconsider the scope of its youth justice
system and its approach to children under the age of
14 years.

Raising the minimum age of criminal responsibility in
Victoria to 14 years would facilitate a vital systemic shift
from criminalisation to community-based social service
responses for children under the age of 14. The
positive impacts of such a shift for Aboriginal children
and their families, Aboriginal communities and society
as a whole would be profound and enduring.

Aboriginal children’s early exposure to
the youth justice system

| got done stealing probably about 11
or 12 — chocolate and munchy food
from Coles. We were hungry.

- Derryl, 16

Life circumstances

Aboriginal children and young people in the youth
justice system experience multiple forms of
disadvantage, including trauma, abuse, neglect, family
violence, mental iliness, cognitive difficulties, disability,
substance misuse and disrupted education.®”® Most
have also experienced economic disadvantage. These
factors frequently combine in complex ways and lead
to problematic behaviours that expose Aboriginal
children from an early age to contact with the youth

373 Sentencing Advisory Council, Reoffending by children and
young people in Victoria.

374 Recommendation 6.1: Armytage and Ogloff, Youth justice
review and strategy, Executive summary, p 29.

375 DJCS, Young people involved with Youth Justice in 2019.

justice system. These issues are examined further in
Chapter 7.3 ‘Challenges experienced by Aboriginal
families’, Chapter 8 ‘A caring & stable home’ and
Chapter 9 ‘Wellbeing’.

Every child and young person who was the subject of a
Taskforce case planning session had experienced
trauma, most commonly family violence, abuse or
neglect. Many children and young people consulted for
this inquiry shared their experiences of family violence
growing up, and some told us that this led to contact
with police at a young age.

I’'ve been walking my whole life with violence and
that’s all I've known. — James, 18

Dad is like an everyday drinker and cos he was
like pretty much always drunk, and mum and
dad would always argue, and dad would get
abusive and all that, and mum would call the
cops, and dad would act like nothing happened.
— Dean, 15

A lot of family violence growing up. Hectic family
violence, with mum and dad not just on the
street, but in the house. Growing up was fucking
chaos. — Karrwin, 20

| went to violence because of my history of
family violence and racism. — Pearl, 19

The experience of trauma is a key driver of offending
behaviour in many children and young people in the
youth justice system.®7® In its study on ‘crossover
children’ (also discussed in Chapter 3 ‘Overview of the

376 Aboriginal and Torres Strait Islander Healing Foundation,
Growing our children up strong and deadly: healing for
children and young people [PDF], Aboriginal and Torres
Strait Islander Healing Foundation, Canberra, 2015, pp 2-3.
See also C Bryant and M Willis, Risk factors in Indigenous
violent victimisation, Technical and background paper
number 30, Australian Institute of Criminology, Canberra,
2008, accessed 4 December 2020; J Wundersitz,
Indigenous perpetrators of violence: prevalence and risk
factors for offending, Research and public policy series
number 105, Australian Institute of Criminology, Canberra,
2010, accessed 2 December 2020; T Allard, Understanding
and preventing Indigenous offending, Indigenous Justice
Clearinghouse Brief 9, Indigenous Justice Clearinghouse,
2010, accessed 2 December 2020.
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Victorian youth justice system’), the Sentencing
Advisory Council examined the effects of trauma on
children’s brains and behaviours, and the ways in which
these effects increase the likelihood of children coming
into contact with the youth justice system.®”” These
post-traumatic neurological and psychological changes
include:

e emotional dysregulation — difficulty recognising and
regulating emotions

¢ increased threat response — hypervigilance and
reacting with panic

e altered reward sensitivity and attachment — isolation
and damaged trust in others

e executive function difficulties — limitations in self-
regulation and impulse control.5®

Difficulties with executive functioning can make it more
difficult for a child to follow instructions (for example
from a carer, worker, teacher or police officer), and
reduce the child’s ability to deal with change and
understand the consequences of decisions.®™®
Increased threat response can result in aggressive
behaviour, increasing the risk of exposure to the youth
justice system. For example, a child exposed to
significant family violence in childhood may be ‘primed’
or ‘sensitised’ to potential threats, and may interpret
other situations as being threatening more readily than
children who have not experienced trauma.®®° This
‘threat bias’ can contribute to aggressive behaviour, as
the child may believe that they need to act pre-
emptively to respond to the perceived threat.®®' This is
also discussed in Chapter 8.1 ‘Child Protection
involvement’.

Exposure to trauma during childhood greatly increases
the likelihood of mental illness.*¥? Trauma is also linked
to a range of neurodisabilities, most commonly fetal
alcohol spectrum disorder, intellectual disability,

377 Sentencing Advisory Council, ‘Crossover kids’: vulnerable
children in the youth justice system. Report 3: sentencing
children who have experienced trauma, Sentencing
Advisory Council, Melbourne, 2020, accessed 7 November
2020, p 12.

378 Sentencing Advisory Council, Crossover kids, Report 3, p xii.

379 Se1n7tencing Advisory Council, Crossover kids, Report 3,

380 ge;n;;ancing Advisory Council, Crossover kids, Report 3,

381 ge1n5téncing Advisory Council, Crossover kids, Report 3,

382 gegéncing Advisory Council, Crossover kids, Report 3,
p18.

traumatic brain injury and communication deficits.8
This is evident among Victoria’s youth justice custodial
population, with the Youth Parole Board reporting that
42% of young people in youth justice custodial facilities
on 31 December 2019 presented with cognitive
difficulties that affected their daily functioning.®

Most Aboriginal children and young people under Youth
Justice supervision have also experienced Child
Protection involvement (see Chapter 8.1 ‘Child
Protection involvement’). Many of these ‘crossover
children’ have experienced out-of-home care, rather
than less intensive forms of Child Protection
involvement. The experience of care, and in particular,
residential care, can exacerbate or compound existing
trauma and behavioural difficulties, and drive offending
behaviour, police contact and involvement in the youth
justice system.%® The criminalisation of Aboriginal
children and young people in care is examined in
Chapter 8.1 ‘Child Protection involvement’.

In its study on crossover children, the Sentencing
Advisory Council found that the younger children were
at their first sentence or diversion, the more likely they
were to have a child protection background and to
have experienced out-of-home care and, in particular,
residential care.®® Among children aged 10 to 13 years
at their first sentence or diversion:

e onein 2 were the subject of at least one child
protection report

e one in 3 experienced out-of-hnome care

e onein 4 experienced residential care.®®’

Children first sentenced or diverted at the age of 10 to
13 years ‘generally had more child protection
involvement — early entry, more child protection orders,
out-of-home care, residential care, more placements
and more carers — than older children’.%

383 Sentencing Advisory Council, Crossover kids, Report 3,
p 18.

384 Youth Parole Board, Annual Report 2019-20, Youth Parole
Board, Victorian Government, 2020, accessed 18 February
2021, p 29.

385 Sentencing Advisory Council, ‘Crossover kids’: vulnerable
children in the youth justice system. Report 2: children
at the intersection of child protection and youth justice
across Victoria, Sentencing Advisory Council, Melbourne,
2020, accessed 7 November 2020; see also Chapter 8.1
‘Child Protection involvement’.

386 Sentencing Advisory Council, Crossover kids, Report 1,
pp 86-92, 94.

387 Sentencing Advisory Council, Crossover kids, Report 1,

D XXiV.

388 Sentencing Advisory Council, Crossover kids, Report

2, p 74. See also research by the Australian Institute of
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The Sentencing Advisory Council found that Aboriginal
children were more likely to be younger at first sentence
or diversion than non-Aboriginal children.3& Of all
children in the study group known to Child Protection,
Aboriginal girls aged 10 to 13 years at first sentence or
diversion experienced the highest level of child
protection involvement.®® The Sentencing Advisory
Council’s findings are discussed in more detail in
Chapter 8.1 ‘Child Protection involvement’.

These findings are supported by evidence from the
Taskforce and this inquiry. For some Aboriginal children
and young people consulted for the inquiry, their first
contact with police was at a very young age and
directly connected to their experience of residential
care. These experiences are described in Chapter 8 ‘A
caring & stable home’. They include a young person
who told the Commission that his first contact with
police was at the age of 9, when he smashed a
window in a residential unit: ‘I was angry — | just got
taken away from dad.’

Early contact with police

Chapter 11 ‘Entering the youth justice system’
describes the experiences of Aboriginal children and
young people with police. Most children and young
people consulted for the inquiry were under 14 years of
age at the time of their first contact with police. Most
early contact involved minor alleged offences, such as
theft from shops or cars, graffiti and property damage,
driving without a licence and trespass.

For many Aboriginal children and young people, their
first contact with police was for very minor matters,
such as stealing a chocolate bar or soft drink — matters
which could be, and often are, resolved in the
community by parents, teachers or others, without
police involvement.

Criminology which shows that children subject to child
protection orders are ‘about three times more likely than
other Victorian children to be first sentenced under the age
of 14’: Baidawi and Sheehan, ‘Crossover kids’, pp 17, 19.
389 Sentencing Advisory Council, Crossover kids, Report 2,
p 75.
390 Sentencing Advisory Council, Crossover kids, Report 2,
p 29.

There was the time when | was 6 or 7 and the
school window was open, and | went into the
school and robbed them. Me and my brother
went over there and we went into the art room
and grabbed heaps of balloons and that, and
then the police rocked up and we were sent to
our rooms. — Dion, 15

My first time with the police was because | stole
something — | stole my cousin’s toothbrush, so |
thought that was pretty ridiculous. A young
Indigenous girl — it’s always at the back of their
[the police officer’s] mind that, ‘Oh, we’ve got
another one’. — Tiana, 25

My principal tried charging me for eating the jelly
beans in her office when she locked me in her
office, and | remember her in court saying | ate
all the good ones and threw all the black ones
around her office. Everyone came to court with
me because they thought it was ridiculous that
they were trying to charge me for eating jelly
beans. Even the judge — he started laughing and
just told us to go, and | didn’t really understand
what had happened. — Toby, 15

My first ever time was for graffiti, but | didn’t do
it. There was this fella | was with who stole some
textas and graffitied the bathroom doors, and |
didn’t do it, but | had textas in my pockets, and |
said | didn’t do it, but they didn’t believe me. |
was probably like, 12. — Monica, 17

Some children and young people who had their first
contact with police under the age of 14 years indicated
that, due to their age, police did not charge them, but
detained, cautioned or warned them. These contacts
often involved mistreatment.

I was 12 and a bit. | stole something from a shop
and the cops chased me like 10 seconds after. |
was running and they tackled me to the grouna,
handcuffed me and put me in the back of the
van. | got arrested, and | got out on a caution
and went home. — Otis, 14
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What happened was my dad had court, and |
was spitting over the rail, and security came up
but | didn’t want to leave the courthouse, so they
dragged me down the stairs with my brother and
sister and then we got taken to the police
station. | was 10. — Will, 11

I was 10. Me and my mates lit a fire out in the
bush cos we were cooking some kangaroo meat,
and we got in trouble cos there was a fire. We
got a warning. They treated me like shit. They
just yell at you and tell you to fuck off and shit.

— Daniel, 17

| would have been about 12. | was walking
around with a toy gun. There were a couple of
coppers, and they bashed my mate — he was
only like 11. They put me in the car and said, ‘If
you’d pointed that gun at me | would have shot
you.” They took me back to the police station.
— Zeke, 18

I was 11 or 12. | got woken up and they
surrounded me at mum’s house and arrested me
for a burglary that | didn’t do. We went to the
cop shop. They kept me there for ages and let
me go. — Aiden, 17

Several Aboriginal children and young people told the
Commission that, once they were known to police,
contact with police increased and the nature of their
experiences worsened over time. Children and young
people reported being harassed and targeted by
police. Over 70% of the children and young people the
Commission consulted for the inquiry spoke about
racism, mistreatment or violence by police, including
racial abuse, kicking and stomping, bashing with
batons and tightening of handcuffs. These experiences
are described in Chapter 11 ‘Entering the youth
justice system’.

Chapter 11 also describes the experiences of
Aboriginal children and young people in police custody,
including detention in police cells. These experiences
include being held for extended periods with little
information and, in some cases, being denied a lawyer
or support person. One young person described his

experience of being arrested for the first time at the age
of 12, when police were called to his home in relation to
family violence. He spent 4 hours in a police cell, which
made him feel depressed. After being released, he was
left to walk home by himself.

Early contact leads to longer involvement

As noted above, research indicates that the younger a
child is at their first contact with the youth justice
system, the longer their involvement in the system is
likely to be. The Sentencing Advisory Council’s 2016
study Reoffending by children and young people in
Victoria found that ‘the younger children were at their
first sentence, the more likely they were to reoffend
generally, reoffend violently, continue offending into the
adult criminal jurisdiction, and be sentenced to
imprisonment in an adult court before their 22nd
birthday’.*®' Reoffending rates were highest among
children aged 10 to 13 years at their first sentence.
Children aged 10 to 12 years at their first sentence
reoffended at a rate of 86%, and children aged 13
years at their first sentence reoffended at a rate of 84%.

The likelihood of reoffending decreased with each
additional year in age at entry into the criminal courts,3%
and those aged 18 years at their first sentence
reoffended at half the rate (42%) of children aged 10 to
13 years.** This study indicates that police and youth
justice system responses to young children are
extremely ineffective at preventing future offending.

During consultations for the inquiry, some children and
young people described their experience of contact
with police and the youth justice system for a minor
matter at a very young age, and subsequently
progressing to more serious offending behaviour when
their needs remained unaddressed. These experiences
are described in Chapter 11 ‘Entering the youth justice
system’. In almost all cases, children aged 10 to 13
years were criminalised without attention to their
underlying needs or the factors contributing to their
anti-social behaviour.

Victoria’s current minimum age of responsibility
exposes Aboriginal children to contact with police and
the youth justice system at a very young age. This

391 Sentencing Advisory Council, Reoffending by children and
young people in Victoria, pp xiii, 52.

392 Sentencing Advisory Council, Reoffending by children and
young people in Victoria, pp Xiii, 52.

393 Sentencing Advisory Council, Reoffending by children and
young people in Victoria, p 26.
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harms marginalised children who are already
experiencing trauma and other forms of disadvantage.
It also fails to address their needs and the underlying
causes of their problem behaviour. Aboriginal children’s
exposure to police and the youth justice system occurs
despite the existence of the ‘safeguard’ of doli incapax,
which is discussed in the following section.

Ineffectiveness of doli incapax as
a safeguard

In Victoria, children aged 10 to 13 years are subject to
the legal presumption of doli incapax (‘incapable of
crime’), according to which children in this age group
are presumed to lack sufficient intellectual and moral
development to be held criminally responsible. In order
to rebut the presumption, the prosecution must prove
that, at the time of the alleged offence, the child knew
that their actions were ‘seriously wrong’.%%4

The Commission agrees with many legal and human
rights experts®® that doli incapax is not an effective
safeguard for children aged 10 to 13 years. The
presumption is inconsistent with a contemporary
understanding of children’s brain development, and is
not supported by the United Nations Committee on the
Rights of the Child.®* It is described by the Law
Council of Australia as ‘complex, confusing and difficult
to apply’.%"

As doli incapax relies on the exercise of prosecutorial
and/or judicial discretion, it may be inconsistently or
unfairly applied.*® Victorian research demonstrates that

394 RP v The Queen [2016] HCA 53.

395 Human Rights Law Centre (HRLC), Submission to Our
youth, our way inquiry, 2019, p 10; Law Council of Australia,
Submission to Council of Attorneys-General — Age of
Criminal Responsibility Working Group Review, pp 20-26;
National Legal Aid, Submission to Council of Attorneys-
General — Age of Criminal Responsibility Working Group
review, National Legal Aid, 2020, accessed 8 September
2020, pp 21-31.

396 United Nations Committee on the Rights of the Child,
General Comment No. 24 (2019) on children’s rights in the
child justice system, paragraphs 26, 27.

397 Australian Medical Association and Law Council of Australia,
LCA and AMA call on Australian governments to raise the
age of criminal responsibility to 14, Law Council of Australia
website, 2019, accessed 16 September 2020; Law Council
of Australia, Commonwealth, states and territories must lift
minimum age of criminal responsibility to 14 years, remove
doli incapax, Law Council of Australia website, 2019,
accessed 16 September 2020; A Moses, Minimum age
of criminal responsibility, Speech delivered at the Human
Rights Forum, Canberra, 10 December 2019, Law Council of
Australia website, accessed 16 September 2020.

398 National Legal Aid, Submission to Council of Attorneys-
General — Age of Criminal Responsibility Working Group

the presumption is, in fact, applied inconsistently.®*°
Further, its ability to protect children is weakened by the
difficulties of obtaining psychological assessments, and
the de facto reversal of the onus of proof which
requires the defence to demonstrate psychological
evidence of the child’s incapacity to commit crime.*®

However, perhaps the most significant failing of doli
incapax is that it does not protect children from harmful
aspects of the youth justice system’s operation and
administration.*°! In order to determine conclusively
whether a child aged 10 to 13 years was doli incapax
at the time of an alleged offence, a summary hearing or
trial must be held. This can take weeks or months,
depending on court lists, case management processes
and the availability of experts and other relevant
witnesses. In the meantime, the child will have
experienced and been exposed to aspects of the youth
justice system that can be ‘psychologically and
criminologically stigmatising’#® and can lead to
victimisation. For example, the child could be arrested
and taken into custody, strip searched, subjected to
forensic examinations including intimate procedures,
interrogated, remanded in custody and/or subjected to
conditional bail, exposed to multiple court appearances
and identified or labelled as a criminal through media or
social media reporting.“® (See Finding 5 below for a
discussion of the harmful impact of custody on
Aboriginal children.)

Trevor’s story illustrates the failure of doli incapax to
operate as an effective safeguard for children under the
age of 14 years.

review, p 22.

399 K Fitz-Gibbon and W O’Brien, ‘A child’s capacity to commit
crime: examining the operation of doli incapax in Victoria
(Australia)’, International Journal for Crime, Justice and
Social Democracy, 2019, 8(1):18-33; W O’Brien and K
Fitz-Gibbon, ‘The minimum age of criminal responsibility in
Victoria (Australia): examining stakeholders’ views and the
need for principled reform’, Youth Justice, 2017, 17(2):134—
152.

400 National Legal Aid, Submission to Council of Attorneys-
General — Age of Criminal Responsibility Working Group
review, p 22.

401 National Legal Aid, Submission to Council of Attorneys-
General — Age of Criminal Responsibility Working Group
review, pp 23-24.

402 Fitz-Gibbon and O’Brien, ‘A child’s capacity to commit
crime’, p 26.

403 However, we note that section 534 of the CYFA makes it an
offence to publish (except with the permission of the court)
a report of a Children’s Court proceeding that contains
particulars likely to lead to the identification of a child in the
proceeding.
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https://www.lawcouncil.asn.au/media/speeches/minimum-age-of-criminal-responsibility

5.2 Age-appropriate responses to Aboriginal children and young people

~

Trevor

Trevor is a resilient young person, despite
having experienced significant and complex
trauma, and having a long history of
involvement with Child Protection. He was
placed on supervised bail and remanded
several times under the age of 14; however,
his charges were ultimately always dismissed
due to the operation of doli incapax. Trevor
was 14 at the time of his Taskforce case
planning session and continued to be involved
in the youth justice system.

This case demonstrates that, even when children are
not ultimately charged or prosecuted, Victoria’s low
minimum age of criminal responsibility exposes them to
experiences that are likely to be harmful to their
wellbeing, relationships and future*®* and that ‘each
contact with the justice system exacerbates the risk of
further contact, trapping children in the revolving door
of youth justice’.“% The impact of remand on children
aged 10 to 18 years in Victoria is discussed in the
following section.

Harsh impact of remand on children
aged 10 to 13 years

The vast majority of children aged under 14 years
(Aboriginal or non-Aboriginal) who are held on remand
in Victoria do not ultimately receive a custodial
sentence. According to DJCS data, in 2019, 107
remand orders were made in respect of children aged
10 to 13 years (see Table 5.3 in the following section),
but no custodial sentencing orders were made in
respect of this age group. From 2010 to 2019, remand
orders accounted for 98% of all custodial orders made
in respect of children aged 10 to 13 years (1,075
remand orders out of a total of 1,096 custodial orders),
raising serious questions as to why such young
children needed to be incarcerated in the first place.

In 2020, the Sentencing Advisory Council published a
report on 442 children held on remand in Victoria in

404 National Legal Aid, Submission to Council of Attorneys-
General — Age of Criminal Responsibility Working Group
review, p 22.

405 Sentencing Advisory Council, Children held on remand in
Victoria, p Xi.

2017-18.4% |n this study, 5.4% of the index population
(24 out of 442 children) were aged under 14 years
when they first entered remand. While there were far
fewer female than male children and young people in
the index population overall (11% compared with 89%),
female children were twice as likely as male children to
be aged 14 years or under when they entered remand.
This indicates that Victoria’s minimum age of criminal
responsibility has a particularly harsh impact on girls
aged under 14 years.

Across all age groups, the Sentencing Advisory Council
found that two-thirds of cases for which children were
held on remand resulted in a non-custodial sentencing
outcome. The DJCS data referred to above would
suggest that this rate is far higher for children aged
under 14 years.

The Sentencing Advisory Council also found that
children aged under 14 years were considerably more
likely to have all charges dismissed or withdrawn than
older children — 35% of children under 14 (14 out of 40
cases) had their charges dismissed or withdrawn,
compared with 2% of older children (13 out of 620
cases).“” In 12 of the 14 cases involving children under
the age of 14, the child spent less than one week on
remand. One of the children under 14 years spent 28
days on remand.“%®

The Sentencing Advisory Council cautioned against
generalising from such low numbers; however, it
indicated that these cases where charges were
dismissed or withdrawn may be attributable to
successful arguments of doli incapax, or to withdrawal
of charges following a review of the appropriateness of
the decision to charge the child.®

In any event, it is difficult to avoid the conclusion that
the remand of these children unnecessarily exposed
them to custody and other harmful aspects of the
formal youth justice process. The remand of Aboriginal
children and young people is discussed further in
Chapter 12.2 ‘Bail and remand’, while the impact of
youth justice custody on the wellbeing of Aboriginal
children and young people is examined in detail in
Chapter 13 ‘Safe custody’ and below under Finding 5.

406 Sentencing Advisory Council, Children held on remand in
Victoria.

407 Sentencing Advisory Council, Children held on remand in
Victoria, p Xi.

408 Sentencing Advisory Council, Children held on remand in
Victoria, p 46.

409 Sentencing Advisory Council, Children held on remand in
Victoria, p 46.
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Over-representation of Aboriginal
children aged 10 to 13 years in Youth
Justice

As outlined in Chapter 3 ‘Overview of the Victorian
youth justice system’, Aboriginal children and young
people are vastly over-represented in the Victorian
youth justice system. Productivity Commission data
indicates that from 2015-16 to 2019-20, on average,
Aboriginal children and young people aged 10 to 17
years made up approximately 17% of all children and
young people under Youth Justice community or
custodial supervision on an average day (see

Table 3.1).41° However, the rate of over-representation
among the youngest age group in Youth Justice is
substantially worse.

According to DJCS data, Aboriginal children made up

Aboriginal children aged 10 to 13 years are over-
represented in every category of supervised court
order. In 2019, Aboriginal children and young people
aged 10 to 13 years accounted for:

e 44% of all supervised bail orders made in respect of
children in this age group (29 out of 66 orders) (see
Table 5.2)

e 35% of all remand orders made in respect of
children in this age group (37 out of 107 orders)
(see Table 5.3)

e 21% of all community-based sentencing orders

made in respect of children in this age group (3 out
of 14 orders) (see Table 5.4).

Table 5.2 Supervised bail orders for children aged
10-13 by Aboriginal status, 2010-2019

30% of children aged 10 to 13 years who received a Year Aboriginal Non-Aboriginal
court order from 2010 to 2019 that placed them under
- ot No. % No. %
the supervision of Youth Justice*'" (169 out of 568
children aged 10 to 13 years).#'? In contrast, Aboriginal 2010 1 33% 2 67%
children make up only 2% of children in Victoria aged 2011 5 15% 11 85%
zero to 14 years.*'3
2012 18 72% 7 28%
Of these 169 Aboriginal children: 2013 10 67% 5 339%
e 74% (n = 125) were male and 26% (n = 44) were 2014 6 33% 12 67%
female
2015 9 39% 14 61%
e most were aged 13 years (70%, n = 118)
2016 22 42% 30 58%
e 23% (n = 39) were aged 12 years
2017 21 39% 33 61%
e 7% (n=11) were aged 11 years.*'* > >
. ' 2018 19 49% 20 51%
While the numbers are relatively small, over- . .
representation was particularly severe among 2019 29 44% s7 56%
Aboriginal children aged 11 years — 46% of all children Average 14 43% 17 57%
aged 11 years who received Youth Justice-supervised Source: DJCS data provided to the Commission on
court orders from 2010 to 2019 were Aboriginal (11 out 19 February 2020.
of 24).
410 As outlined in Chapter 3 ‘Overview of the Victorian youth
justice system’, the Productivity Commission’s 2021 Report
on Government Services indicates that the rate of over-
representation of Aboriginal children and young people under
Youth Justice supervision decreased slightly in 2019-20 to
15%.
411 Supervised bail, remand, community-based sentence or
custodial sentence.
412 DJCS data provided to the Commission on 19 February
2020.
413 Australian Institute of Health and Welfare (AIHW), Australia’s
children, catalogue number CWS 69, AIHW, Australian
Government, 2020, accessed 13 October 2020, p 25.
414 Only one child in this group was aged 10 years.
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5.2 Age-appropriate responses to Aboriginal children and young people

Table 5.3 Remand orders for children aged 10-13 by
Aboriginal status, 2010-2019

Year Aboriginal Non-Aboriginal
No. % No. %
2010 19 18% 85 82%
2011 3 5% 55 95%
2012 21 28% 53 72%
2013 47 42% 64 58%
2014 31 27% 82 73%
2015 a7 33% 96 67%
2016 42 25% 126 75%
2017 40 33% 82 67%
2018 33 44% 42 56%
2019 37 35% 70 65%
Average 32 29% 76 71%

Source: DJCS data provided to the Commission on
19 February 2020.

From 2010 to 2019, the number of remand orders
made in respect of Aboriginal children aged 10 to 13
years almost doubled (from 19 to 37), compared to a
decrease of 18% (from 85 to 70) for non-Aboriginal
children in the same age group over the same period.

Table 5.4 Supervised community sentencing orders
for children aged 10-13 by Aboriginal status, 2010-
2019

Year Aboriginal Non-Aboriginal
No. % No. %
2010 25 27% 69 73%
2011 17 22% 60 78%
2012 16 22% 58 78%
2013 15 33% 31 67%
2014 16 43% 21 57%
2015 20 29% 49 71%
2016 11 31% 25 69%
2017 8 23% 27 7%
2018 2 15% 11 85%
2019 3 21% 11 79%
Average 13 27% 36 73%

Source: DJCS data provided to the Commission on
19 February 2020.

In 2019, no custodial sentencing order was made in
respect of any child (Aboriginal or non-Aboriginal) aged
under 14 years. Between 2010 and 2018, 12 custodial
sentencing orders were made in respect of Aboriginal
children aged under 14 years, compared with a total of
9 for non-Aboriginal children in this age group.
Although the small numbers should be read with
caution, the fact that more custodial sentences were
made in respect of Aboriginal children than non-
Aboriginal children over this period is deeply
concerning.

International approaches

In 2019, the United Nations Committee on the Rights
of the Child*'® updated General Comment No. 24 to
ensure that it reflected current scientific knowledge and
to comply with the Convention on the Rights of the
Child.#® The committee now recommends that all
countries with a minimum age of criminal responsibility
under 14 years raise the minimum age to at least 14
years,*'” and ‘commends States parties that have a
higher minimum age, for instance 15 or 16 years of
age’.ms

The committee’s stance is heavily based in research
into child brain development. At young ages, children
generally do not have a fully formed ability to think
through the consequences of their actions. Rapid brain
development during adolescence influences risk-taking
behaviours, emotional regulation, certain decision-
making and impulse control.#1°

The most common minimum age of criminal
responsibility internationally is 14 years and this is now
regarded as the internationally accepted level.#°

415 A body of 18 independent child rights experts that monitors
implementation of the United Nations Convention on the
Rights of the Child by State parties.

416 United Nations Committee on the Rights of the Child,
General Comment No. 24 (2019) on children’s rights in the
child justice system, paragraph 22.

417 United Nations Committee on the Rights of the Child,
General Comment No. 24 (2019) on children’s rights in
the child justice system, paragraph 22; United Nations
Committee on the Rights of the Child, Concluding
observations on the combined fifth and sixth periodic
reports of Australia, UN Doc CRC/C/AUS/CO/5-6, 2019,
paragraph 48.

418 United Nations Committee on the Rights of the Child,
General Comment No. 24 (2019) on children’s rights in the
child justice system, paragraph 22.

419 United Nations Committee on the Rights of the Child,
General Comment No. 24 (2019) on children’s rights in the
child justice system, paragraph 22.

420 United Nations Committee on the Rights of the Child,
General Comment No. 24 (2019) on children’s rights in the
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Fourteen is the most common minimum age of criminal
responsibility in Europe, adopted in Austria, Germany,
Italy, Spain and numerous Central and Eastern
European countries.*?! In other countries, the minimum
age is higher — 15 years in Finland, Greece and
Scandinavian countries and 16 years in Argentina and
Cuba. It is also 16 years for certain offences in Russia
and other Eastern European countries.*??

In the following sections, we describe responses to
children under the age of 14 years in New Zealand and
Scotland.

New Zealand

In New Zealand, family-based early intervention
services are key responses to offending behaviour,
especially for those under 13 years of age. While New
Zealand’s age of criminal responsibility — 10 years — is
unacceptably low, effective early intervention supports
mean that charges against children under 14, while
possible for serious offences,*? are rare.

New Zealand responds to children under 13 years of
age who may be at risk of offending in adolescence
and adulthood with a number of family-focused
programs. These include:

¢ intensive home visiting programs for parents of
babies and toddlers experiencing vulnerability, to
promote healthy child development

e parenting skills programs for parents with children
aged under 12 years

e programs in schools that teach children pro-social
behaviour skills and provide teachers with behaviour
management strategies that help create positive
learning environments.*2*

child justice system, paragraph 21.

421 F Dinkel, ‘Juvenile justice in Europe’ in A Parosanu, | Pruin,
J Grzywa-Holten and P Horsfield (eds), Alternatives to
custody for young offenders and the influence of foster care
on European juvenile justice, European Project ‘Alternatives
to Custody for Young Offenders — Developing Intensive and
Remand Fostering Programmes’, European Union, 2015,
p19.

422 Northern Territory Royal Commission Final Report, Volume
2B, pp 418-419; Dlinkel, ‘Juvenile justice in Europe’, p 19.

423 Defined under the Oranga Tamariki Act as murder and
manslaughter (s 272(1)(a)) or offences for which the
maximum penalty available is life imprisonment or at least 14
years (s 272(1)(b)); see also section 272(1)(c). Children under
14 years cannot be convicted of an offence unless they
knew the act or omission to be wrong or contrary to law: s
22.

424 Ministry of Justice, Early intervention for under-13s,
Evidence brief — July 2016, Ministry of Justice, New Zealand
Government, 2016, pp 3-4.

Children may also access family group conferencing,
which provides a space for children, their family and
services to meet and plan supports for the child and
their home environment. The family group conference
may also involve a restorative justice component. A
description of family group conferencing in New
Zealand is provided in Chapter 7.2 “Youth Justice
practices and family involvement’.

Scotland

The minimum age of criminal responsibility in Scotland
is 12 years (increased from 8 in 2018); however, there
is no prison service for children under the age of 16
years.*? Children aged 12 to 18 years exhibiting
offending behaviours are managed entirely within the
child welfare system. This response is characterised by
a children’s hearing system, which has almost
completely replaced children and young people’s
involvement in the criminal court process. This system
‘takes an integrated and holistic approach to care and
justice, in which the child’s best interests are the
paramount consideration’.2

Hearings operate under the guiding principle of
‘responding to needs not deeds’.*?” Hearings are still
available to children aged 8 to 11 years; however, they
are referred on the basis of welfare concerns rather
than alleged criminal offences. For this younger age
group, hearings provide a place where the child’s
needs can be met without criminalising them. 28

425 Northern Territory Royal Commission Final Report, Volume
2B, p 364.

426 Scottish Government, Child protection: children’s hearings,
Scottish Government website, accessed 29 October 2020.

427 Scottish Government, Progressing the human rights
of children in Scotland: a report 2015-2018, Scottish
Government, 2018, accessed 29 October 2020, p 116.

428 Jesuit Social Services (JSS), Raising the age of criminal

responsibility: there is a better way, JSS, Melbourne, 2019,
accessed 29 October 2020, p 3.
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5.2 Age-appropriate responses to Aboriginal children and young people

Just and age-appropriate responses to
Aboriginal children aged 10 to 13 years

[l]f a child can be kept out of the formal
criminal justice system the prospects of
staying out are considerably enhanced.*®®

The preceding discussion highlights the urgent need for
a fundamental shift in approach to younger Aboriginal
children, and to younger children generally, in the
Victorian youth justice system. It is not appropriate to
simply seek to accommodate an alternative response
for this age group within the youth justice system.
Rather, they must be removed from the system
altogether. At the same time, other parts of the social
service system, including education and health, must
collaborate to provide coordinated early intervention
and prevention responses to this age group (discussed
further below).

Victoria’s current minimum age of criminal responsibility
has devastating consequences for Aboriginal children
and their families. It facilitates the criminalisation of
vulnerable young children and places significant
pressure on Youth Justice to respond to children with
increasingly complex needs. The DJCS 10-year data
referred to above indicates that, despite reductions in
the number of supervised community-based
sentencing orders made in respect of Aboriginal
children aged 10 to 13 years, without significant
change, the over-representation of Aboriginal children
in this age group in the youth justice system is likely to
continue over years to come.

DJCS data for the last 10 years indicates that, on
average, each year 21 Aboriginal children aged 10 to
13 years received a court order placing them under the
supervision of Youth Justice, compared with 48
non-Aboriginal children in this age group.“® Raising the
minimum age of criminal responsibility in Victoria would
remove these 69 children from the youth justice system
each year. While the numbers are reasonably small, the
potential benefits for children and their families and
communities are immense.

The broader community would also benefit, through
increased community safety (noting, as outlined below,
that community-based intervention to address anti-

429 Northern Territory Royal Commission Final Report, Volume
2B, p 410.

430 Compiled from DJCS data provided regularly to the
Commission.

social behaviours among this age group must
accompany any raising of the age of criminal
responsibility). In addition, the likely cost savings to the
youth justice system and the adult criminal justice
system as a result of reduced future contact for these
children would be considerable.

Raising the age of criminal responsibility would also go
some way to meeting milestone 2 in Burra Lotjpa
Dunguludja - to reduce the average daily number of
Aboriginal children aged 10 to 17 years under Youth
Justice supervision by at least 43 by 2023.4

As noted above, in 2018, the Council of Attorneys-
General convened a working group to review the age of
criminal responsibility in Australia. When the matter
returned to them for consideration in July 2020, the
Attorneys-General noted the need for further work
regarding ‘adequate processes and services for
children who exhibit offending behaviour’.4%?

Community-based early intervention must be the key
feature of a just and age-appropriate response to
Aboriginal children aged 10 to 13 years who are
engaging in anti-social behaviour. The purpose of
dedicated services for this age group must be to
support their wellbeing and address any issues that
may be contributing to such behaviour.

Recommendation 6 (early intervention and justice
reinvestment) and Recommendation 7 (youth hubs),
and the various specific early intervention
recommendations made throughout this report (in
Chapter 8 ‘A caring & stable home’, Chapter 9
‘Wellbeing’ and Chapter 10 ‘Education & learning’)
should form part of the response to this age group.

In the following sections, the Commission outlines the
recommended characteristics of additional appropriate
responses to Aboriginal children aged 10 to 13 years
who are at risk of, or are already, engaging in
problematic behaviour. Responses should:

e be designed and led by the Aboriginal community
e provide culturally based services

¢ be coordinated across support systems, with a
focus on families known to Child Protection

431 Victorian Aboriginal Justice Agreement, How will we know
if we are on track? Victorian Aboriginal Justice Agreement
website, accessed 16 October 2020.

432 Attorney-General’'s Department, Council of Attorneys-
General (CAG) communiqué.
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e incorporate restorative justice

e Dbe child-centred.

Community design and leadership

Designing supports for Aboriginal children aged 10 to
13 years who exhibit anti-social behaviours requires
significant leadership and input from the communities
and services that best understand their needs. Chapter
4.1 *Advancing self-determination’ describes the
central importance of community-designed, led and
delivered services for Aboriginal children and young
people.

Culturally based services

As set out in Chapter 4.1 ‘Advancing self-
determination’, and above in relation to early
intervention, all services for Aboriginal children should
be based in culture. Culturally based services engage
children and young people in their communities,
providing an invaluable sense of belonging and healing
by connecting with culture. This is particularly important
for children and young people who are exploring their
identities as they move through adolescence, seeking
mentors and building a sense of self.

Barreng Moorop, an early intervention program
delivered by VACCA (discussed in Chapter 4.1
‘Advancing self-determination’), is an example of a
culturally based service that supports Aboriginal
children and young people and their families. Bobby,
Nikita and Richard’s story in Chapter 4 ‘A self-
determined youth justice system’ illustrates the
strengths of this program. More detail on the
importance of culture for Aboriginal children and young
people is provided in Chapter 7.4 ‘Connection

with culture’.

Coordination across multiple support
systems

Responses to Aboriginal children aged 10 to 13 years
must address the often complex and intersecting
nature of the issues they face. As the drivers of
challenging and problematic behaviours in children
often lie in issues related to welfare, health and
wellbeing, education and poverty, a response to
Aboriginal children aged 10 to 13 years ‘must involve

the full spectrum of services engaged with
young people’. 4%

The importance of collaboration and coordination
among support systems for Aboriginal children is
examined in detail in Chapter 6.1 ‘Collaboration’. While
recommendations in that chapter are targeted at
improving responses to Aboriginal children and young
people in the youth justice system, the principles of a
child-centred system, including inter-agency
collaboration, should apply equally to responses to
children who have not yet reached the age of criminal
responsibility.

The United Nations Committee on the Rights of the
Child notes that effective early intervention responses
for children below the age of criminal responsibility
must be ‘multidisciplinary’ and build protective factors
that strengthen resilience.*** In addition:

Prevention and early intervention programmes should
be focused on support for families, in particular those
in vulnerable situations or where violence occurs.
Support should be provided to children at risk,
particularly children who stop attending school, are
excluded or otherwise do not complete their
education. Peer group support and a strong
involvement of parents are recommended.*®

According to the Northern Territory Royal Commission,
there is strong evidence to indicate the effectiveness of
family-based programs to reduce children’s anti-social
behaviour.** This is reflected in New Zealand’s
approach to children under the age of 14 years.
Chapter 7 ‘Family, community & culture’ details the
importance of working with the entire family unit to
ensure meaningful outcomes for Aboriginal children and
young people.

The over-representation of Aboriginal ‘crossover’
children aged 10 to 13 years in the youth justice
system indicates that a special focus is required for
children known to Child Protection. The Northern

433 Northern Territory Royal Commission Final Report, Volume
2B, p 412.

434 United Nations Committee on the Rights of the Child,
General Comment No. 24 (2019) on children’s rights in the
child justice system, paragraph 11.

435 United Nations Committee on the Rights of the Child,
General Comment No. 24 (2019) on children’s rights in the
child justice system, paragraph 9.

436 Northern Territory Royal Commission Final Report, Volume
2B, p 412. See also United Nations Committee on the Rights
of the Child, General Comment No. 24 (2019) on children’s
rights in the child justice system, paragraph 9.
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5.2 Age-appropriate responses to Aboriginal children and young people

Territory Royal Commission noted the ‘obvious
connection between early intervention aimed at child
protection and youth offending improvement objectives’
given the crossover between these groups.“”
Recommendations for improving support for Aboriginal
children in the child protection and youth justice
systems are contained in Chapter 8 ‘A caring &

stable home’.

Restorative justice

Restorative justice could be applied at
any or all points in the justice system:
from the earliest contact with police
right up to just before release. We
need to take existing restorative justice
practices, as good as they may be, and
break them down at a community level
to ensure that they are culturally
appropriate. We need to ask
individuals, community and families for
their input into what restorative justice
process is needed, where it should
occur and who should facilitate it.

— Aboriginal Justice Caucus

For children demonstrating more serious anti-social
behaviour, and in cases where there is a victim,
community-based restorative justice approaches
should form an integral part of a community-based
response. In a global study of restorative justice
practices for children, the United Nations Office of the
Special Representative of the Secretary-General on
Violence Against Children identified the following
characteristics of effective restorative justice programs
for children:

e meeting children’s needs such as safety, housing,
education and other basic needs

¢ involving the victim, offender, their families and/or
community members

e ensuring the program is culturally based

e assessing and responding to the underlying causes
of offending, for example poverty or racism

437 Northern Territory Royal Commission Final Report, Volume
2B, p 412.

e providing legal safeguards for children, for example,
judicial oversight and legal advocacy (this is most
relevant where children are above the age of
criminal responsibility; however, effective oversight
is also important to ensure consistency and fairness
for children who have not yet reached the minimum
age of criminal responsibility).4%®

Behaviour change following participation in restorative
justice programs is well documented.**® Children who
take part in restorative justice programs are far less
likely to reoffend than those who go through formal
justice measures such as courts and incarceration.*#°
An Australian study also demonstrated that children
and victims were more likely to feel respected and
heard in restorative programs than in court.*! Research
indicates that participants in restorative justice
programs (the child, the victim, their families or
community members) have high rates of satisfaction
and feel that the programs are ‘responsive to their
needs and rights’. 44

In Victoria, restorative justice programs are currently
available to children and young people in the form of
group conferencing under the CYFA; however, they are
limited. None of these programs is run by an Aboriginal
organisation, so there are no culturally safe programs
available to Aboriginal children. Existing programs are
also only available after a finding of guilt.

The Youth Justice Review recommended expansion of
the use of restorative justice programs ‘to address
offender and victim needs, including restitution, group
conferencing and family group conferencing, across the
continuum of youth justice’.“*® For Aboriginal children
and young people, the Youth Justice Review
recommended working with Elders and community
groups to identify areas where restorative justice could
be used to address common issues, such as restoring

438 Office of the Special Representative of the Secretary-General
(SRSG) on Violence Against Children, Promoting restorative
justice for children, Office of the SRSG on Violence Against
Children, United Nations, 2013, accessed 16 September
2020, p 27.

439 Office of the SRSG on Violence Against Children, Promoting
restorative justice for children, p 28.

440 Office of the SRSG on Violence Against Children, Promoting
restorative justice for children, p 28.

441 K Daly and H Hayes, ‘Restorative justice and conferencing in
Australia’, Australian Institute of Criminology trends & issues
in crime and criminal justice, number 186, 2013, pp 13-14.

442 Office of the SRSG on Violence Against Children, Promoting
restorative justice for children, p 26.

443 Recommendation 6.33: Armytage and Ogloff, Youth justice
review and strategy, Part 2, p 109.
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family relationships, to enable young people to be
released from custody back to the family home.*#*

DJCS has advised the Commission that
implementation of this recommendation is in progress.
Work is underway on 2 restorative justice trials — one in
youth justice centres, and one linking family violence
intervention programs with youth justice group
conferencing. The Youth Justice Strategic Plan
commits to ‘exploring options to expand the availability
of restorative approaches’;*® however, it is not clear
whether this would include early intervention restorative
justice programs.

There is widespread support for the increased use of
restorative justice programs in Victoria.**¢ Under Burra
Lotjpa Dunguludja, Eastern Metropolitan and Hume
RAJACs are working in partnership with Jesuit Social
Services to develop the Restorative Justice Pilot Project
for Aboriginal children and young people in contact with
the justice system. This project combines restorative
justice practice with local culture and knowledge to
provide a culturally specific restorative justice response
for children and young people, victims, their families
and communities.*7” The program model also allows
referrals from schools and out-of-home care.

In Chapter 7.2 “Youth Justice practices and family
involvement’, the Commission recommends the
adoption of family group conferencing based on the New
Zealand model (described in that chapter). This would
provide a restorative justice response to Aboriginal
children and young people in the youth justice system.
However, family group conferencing could also be
valuable for children who have not yet reached the
minimum age of criminal responsibility. In such cases,
the conference would be led and delivered by Aboriginal
communities, and provide important supports for young
Aboriginal children by emphasising collective
responsibility and justice. It would also draw on;

community strengths, resources and experience, not
only in developing solutions to conflicts, but also by
involving the community in the consideration of the

444 Recommendation 6.33: Armytage and Ogloff, Youth justice
review and strategy, Part 2, p 109.

445 DJCS, Youth Justice Strategic Plan 2020 — 2030, p 45.

446 Armytage and Ogloff, Youth justice review and strategy,
Part 2, p 96; Aboriginal Justice Caucus, Submission to Our
youth, our way inquiry, p 9; Victorian Aboriginal Children and
Young People’s Alliance, Submission to Our youth, our way
inquiry, p 6.

447 Aboriginal Justice Caucus, Submission to Our youth, our
way inquiry, p 5.

underlying factors contributing to delinquency, such
as child abuse and neglect.**

Child-centred responses

A youth support system responding to Aboriginal
children aged 10 to 13 years must be child-centred
and guided by the child’s best interests. A child-centred
system is one that recognises and builds on children’s
strengths, provides flexible and individualised
responses based on Aboriginal understandings of
wellbeing, and listens and gives due weight to the
voices of Aboriginal children in decision-making that
affects them. A child-centred system is also responsive
to the unique experiences and circumstances of each
Aboriginal child and young person who comes into
contact with it. This means being sensitive to the
multiple aspects of a young person’s identity, including
gender, disability and LGBTQI+ status (see Chapter 6.4
‘Responding to individual needs’).

Addressing serious anti-social behaviour

A very small proportion of those involved in the youth
justice system at the ages of 10 to 13 years exhibit
serious or violent anti-social behaviour.**® In most
cases, serious anti-social behaviour is the result of very
serious abuse and neglect. The United Nations
Committee on the Rights of the Child notes that before
any services are engaged, ‘a comprehensive and
interdisciplinary assessment of the child’s needs’ must
be undertaken.*® It is particularly important that these
children have all services made available to meet their
needs as part of a coordinated youth support system.
Research demonstrates that restorative justice
programs are particularly effective at reducing
recidivism for children who engage in violent anti-social
behaviour.*' In fact, some researchers argue that
restorative justice has a greater positive impact on
children engaging in serious rather than mild anti-social
behaviour.*52

448 Office of the SRSG on Violence Against Children, Promoting
restorative justice for children, p 7.

449 Sentencing Advisory Council, Reoffending by children and
young people in Victoria, p 52.

450 United Nations Committee on the Rights of the Child,
General Comment No. 24 (2019) on children’s rights in the
child justice system, paragraph 11.

451 Office of the SRSG on Violence Against Children, Promoting
restorative justice for children, p 22.

452 LW Sherman and H Strang, Restorative justice: the
evidence, The Smith Institute, 2007, p 71; LW Sherman, H
Strang and DJ Woods, Recidivism patterns in the Canberra
Reintegration Shaming Experiments (RISE), Centre for
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5.2 Age-appropriate responses to Aboriginal children and young people

Guidance from the Committee on the Rights of the
Child makes it clear that relevant programs should be
available for children without removing them from their
home environment, and that ‘as an absolute priority,
children should be supported within their families and
communities’.*%® This is particularly important for
Aboriginal children, where maintaining connection with
family, kin and community is critical. In very serious
cases, or where services in communities have been
exhausted, the Committee on the Rights of the Child
states that spending time in a therapeutic facility ‘may
be appropriate in some instances, to provide the
necessary array of professional services’.“** This should
only be used as a last resort and for the shortest
appropriate time. Where children require intensive,
therapeutic care, healing centres should be available to
support their needs (see Recommendation 47 in
Chapter 9.2 ‘Substance use’).

Raising the minimum age of criminal responsibility
would mean that police would no longer have the
power to arrest, detain or charge children aged 10 to
13 years. Where police came into contact with a child
in this age group, they would have an important welfare
role to play in referring them to the early intervention
supports recommended in this chapter and throughout
the report. In this respect, the Northern Territory Royal
Commission noted:

Some children under [the age of criminal
responsibility] will display risks and needs which
require a level of support and intervention. Where
police become aware of those situations, they should
have the power to deal with them by way of diversion
to appropriately resourced programs, subject to the
condlition that if they had been over [the age of
criminal responsibility] they would have been
reasonably suspected to have committed a criminal
offence.*

Restorative Justice, Research School of Social Sciences,
Australian National University, 2000.

453 United Nations Committee on the Rights of the Child,
General Comment No. 24 (2019) on children’s rights in the
child justice system, paragraph 11.

454 United Nations Committee on the Rights of the Child,
General Comment No. 24 (2019) on children’s rights in the
child justice system, paragraph 11.

455 Northern Territory Royal Commission Final Report, Volume
2B, p 418.

That the Children, Youth and Families Act 2005 be
amended to increase the minimum age of criminal
responsibility in Victoria to 14 years. This should not be
subject to any exceptions.

That the Victorian Government, in partnership with
Aboriginal organisations, develop and provide a range
of culturally responsive and gender-specific programs
and services that are tailored to meet the needs of
Aboriginal children under the age of 14 years who are
engaging in anti-social behaviour, and to address the
factors contributing to the behaviour.

Minimum age of
incarceration

Current laws allowing children to be
remanded in, or sentenced to, youth
justice custody disproportionately harm
Aboriginal children.

Being locked up shouldn’t exist for
young people. We should get support
from the community to become
stronger instead of punishing us
because we are traumatised.

— Chelsea, 16 (in custody)

The Our way vision is that no Aboriginal child or young
person is incarcerated. In contrast, Aboriginal children
and young people are over-represented in youth justice
custody*®® in Victoria, accounting for 16% of the youth

456 The CYFA and the Sentencing Act refer to ‘detention’ and
‘detaining’ a child or young person in one of two kinds of
facility — a ‘youth residential centre’ (for children aged 10 to
14 years) or a ‘youth justice centre’ (for children aged 15
years and above). The CYFA also refers to ‘remand centres
for the detention of children awaiting trial or the hearing of
a charge’ (s 478(a)). In this report for simplicity we refer to
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justice centre population,*s” despite making up
approximately 1.5% of the Victorian population of
children and young people.

Depriving a child of liberty is depriving them of their
childhood.*® Any time in custody can be harmful,*®
and can impair healthy development and compound
mental iliness and trauma.*®° Youth justice custody can
be especially harmful to younger Aboriginal children in
the youth justice system, as illustrated by Djiran’s story
at the start of this chapter. Custody is also considerably
more expensive than community-based alternatives,
and usually counterproductive to the goal of preventing
reoffending.

The United Nations has regularly raised concerns about
the deprivation of children’s liberty. In 2018, the Human
Rights Council recommended worldwide decarceration
of youth justice systems:

The scale and magnitude of children’s suffering in
detention and confinement call for a global
commitment to the abolition of child prisons and
large care institutions alongside scaled-up investment
in community-based services.

In 2019, the United Nations Committee on the Rights
of the Child updated General Comment No. 24 to
recommend 16 years of age as the minimum age for
the deprivation of a child’s liberty:

The Committee recommends that no child be
deprived of liberty, unless there are genuine public
safety or public health concerns, and encourages
State parties to fix an age limit below which children

each type of facility as a ‘youth justice centre’, and to ‘youth
justice custody’ as including sentenced and remanded
children and young people.

457 This figure reflects the time frames of the Taskforce and
inquiry. As noted in Chapter 3 ‘Overview of the Victorian
youth justice system’, in 2019-20, Aboriginal children and
young people accounted for 13% of all children and young
people aged 10 to 17 years supervised by Youth Justice in
custody on an average day. Nationally, Victoria also had the
lowest rate ratio of Aboriginal children and young people
aged 10 to 17 years in custody at June 2020: AIHW, Youth
detention population in Australia 2020.

458 UN General Assembly, Global study on children deprived of
liberty, UN Doc A/74/136, 2019, paragraph 3.

459 Atkinson, Report on youth justice, p 24.

460 Johnstone, Early intervention, diversion and rehabilitation
from the perspective of the Children’s Court of NSW.

461 Human Rights Council, Report of the Special Rapporteur
on the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health, UN Doc
A/HRC/38/36, 2018, paragraph 53.

may not legally be deprived of their liberty, such as 16
years of age.*®?

For the purposes of the Committee’s recommendation,
‘deprivation of liberty’ means any form of detention or
imprisonment, or the placement of a person in a public
or private custodial setting, from which this person is
not permitted to leave at will, by order of any judicial,
administrative or other public authority.*®® In Victoria,
this would include:

e arrest of a child or young person by a police officer
or other authorised officer

e remand of a child or young person to police
custody or youth justice custody

e sentencing of a child or young person to youth
justice custody

¢ sentencing of a child or young person to adult
imprisonment.

The Taskforce and this inquiry are concerned with the
over-representation of Aboriginal children and young
people in Victoria’s youth justice system, and the
Commission for Children and Young People Act limits
the Commission’s jurisdiction for systemic inquiries to
‘youth justice services provided, or omitted to be
provided, by the Secretary’.#¢* Accordingly, this part of
the report is focused on the deprivation of liberty of
children and young people in Victoria’s youth justice
centres, whether via remand or a sentencing order. We
refer to this as ‘youth justice custody’. This includes the
power of adult courts to sentence children and young
people under the age of 21 years to youth justice
custody under the ‘dual track’ system in the
Sentencing Act.

462 United Nations Committee on the Rights of the Child,
General Comment No. 24 (2019) on children’s rights in the
child justice system, paragraph 89.

463 United Nations Committee on the Rights of the Child,
General Comment No. 24 (2019) on children’s rights in the
child justice system, paragraph 8.

464 Section 39(2)(b).

Our youth, our way

Commission for Children and Young People 165



https://www.aihw.gov.au/reports/youth-justice/youth-detention-population-in-australia-2020/data
https://www.aihw.gov.au/reports/youth-justice/youth-detention-population-in-australia-2020/data
https://ap.ohchr.org/documents/dpage_e.aspx?si=A%2FHRC%2F38%2F36
https://ap.ohchr.org/documents/dpage_e.aspx?si=A%2FHRC%2F38%2F36
https://ap.ohchr.org/documents/dpage_e.aspx?si=A%2FHRC%2F38%2F36
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC/C/GC/24&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC/C/GC/24&Lang=en

5.2 Age-appropriate responses to Aboriginal children and young people

Custody often harms Aboriginal
children and young people

The kids are there to be rehabilitated,
but they’re not treated as youth.
They’re not treated as human... There’s
no rehabilitation, they’re treated as
criminals. | haven’t been to an adult
centre in years, but | don’t remember it
looking as bad as it does for the young
ones. — Aboriginal Independent Visitor

The findings of this inquiry indicate that youth justice
custodial facilities are often unsafe and harmful
environments for Aboriginal children and young people,
damaging their social and emotional wellbeing.

Custody removes Aboriginal children and young people
from their families, communities and culture, often
compounding the trauma and disconnection
experienced by Aboriginal communities as a result of
longstanding child removal practices and
intergenerational incarceration. As noted in Chapter 13
‘Safe custody’, the over-representation of Aboriginal
children and young people in youth justice centres is
inextricably linked to the past and ongoing ways in
which Aboriginal people have been dispossessed and
disempowered through colonisation. The incarceration
of Aboriginal children and young people continues

this process.

Depriving a young person of their liberty dislocates
them from their protective factors.“®> For Aboriginal
children and young people, disconnection from family,
community and Country can result in social isolation
and alienation, which places great stress on the child
and on the community they are removed from. This
dislocation can be particularly damaging to the
wellbeing of younger Aboriginal children.

The wellbeing of Aboriginal children and young people
is also frequently harmed by the conditions and
practices in Victoria’s youth justice centres. Chapter
13.2 ‘Conditions in youth justice custody’ examines the
negative impacts of widespread lockdowns, the use of
force by staff and the frequency of assaults in youth

465 Armytage and Ogloff, Youth justice review and strategy,
Executive summary, p 15.

justice centres. It also examines the high rates of
self-harm among Aboriginal children and young people
in youth justice custody, and the absence of a
consistent, effective, therapeutic response by Youth
Justice staff.

The experience of custody frequently exacerbates
existing mental health concerns among Aboriginal
children and young people, and creates new ones.
Youth justice custodial facilities are not suitable
environments to treat or manage mental health issues,
at best providing inadequate or ad hoc responses.
They are also unsuitable for responding to drug or
alcohol misuse, which is experienced by many
Aboriginal children and young people. These issues are
examined in Chapter 9.1 ‘Mental health’ and Chapter
9.2 ‘Substance use’.

Custody can also disrupt Aboriginal children and young
people’s education and limit their employment
opportunities. Chapter 10.4 ‘Education in custody’
examines the challenges of delivering effective and
engaging education programs to Aboriginal children
and young people in youth justice centres. That chapter
demonstrates that most Aboriginal children and young
people are disengaged from education before they
enter the youth justice system. This makes
engagement in education programs in custody, and the
continuation of education or the pursuit of employment
opportunities following release, particularly challenging.

In addition, despite some positive endeavours, youth
justice centres are generally not culturally safe
environments for Aboriginal children and young people.
Programs to maintain and build connection with family,
community and culture in custody are inadequate, and
fail to sufficiently foster the protective factors that assist
children and young people with pro-social behaviours,
including strong relationships, identity and community
networks. This is examined in detail in Chapter 7
‘Family, community & culture’ and Chapter 13.1
‘Cultural safety and support in custody’.

Custody and reoffending

When | was younger, before | ever got
locked up, | was always on bail, but
after the first time you get locked up,
it’s always lockup. — Karl, 21
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There is no evidence indicating that custodial orders
reduce offending.*%® Several Aboriginal children and
young people who had been remanded in, or
sentenced to, youth justice custody under the age of
16 years spoke to the Commission about repeated
custodial stays:

From 13 to 19, I've been in [youth justice
custody] about 10 times. The longest time | got
sentenced was 2 years. — Malkar, 19

I’'ve been in Parkville 4 times. The first time was
one night, second time was 3 months, third time
was 2 months, fourth time was 7 months (but
they sentenced me for 15 months).

— Gabirielle, 15

| was 12 the first time | went there. I've been
there twice. First time was for a weekend. Three
weeks were waiting for court... It could be better
by not sending kids there. — Ruan, 14

Time in custody often results in a cycle of reoffending,
remand and custodial sentences*®” that is underpinned
by the system’s failure to meet children and young
people’s underlying needs. Aboriginal children and
young people in custody under the age of 16 spoke to
the Commission about this cycle:

| want to get back home to dad, Country, live my
life, go hunting, find a missus, get out of trouble.
Lockup is no life. | never should have got locked
up, but | keep coming back, like a drug. Crimes
get worse. — Aaron, 16

Many children and young people told the Commission
that their connections in custody do, or could, lead
them to reoffend, indicating that the experience of
custody in Victoria is criminogenic for many children
and young people.

466 Armytage and Ogloff, Youth justice review and strategy,
Executive summary, p 15.

467 Sentencing Advisory Council, Reoffending by children and
young people in Victoria.

| don’t think places like this should exist. You
can’t heal in here. You need to be on Country
where you come from with your family to heal.
You need family. This place makes you worse.
You meet people that have done worser crimes
than you and you talk about it and get linked up
with that person. — Jasper, 17

| assumed that people in juvenile justice would
be 18 to 21, and to find children just into the
double digits, it’s a real eye opener, and that
some of them have been there 4 or 5 times.

— Aboriginal Independent Visitor

In 2016, the Sentencing Advisory Council published its
report Reoffending by children and young people in
Victoria. It found that among children and young people
in the study group who were sentenced to a youth
justice centre order or a youth attendance order, over
80% reoffended.*®

Other research demonstrates that punitive responses
such as custody, as opposed to diversionary or
therapeutic responses, are linked to higher levels of
reoffending.*®® Even short incarceration periods can
lead to a significant increase in offending.*°

The Australian Law Reform Commission’s 2017 inquiry
on the incarceration of Aboriginal people stated that
‘juvenile detention can be seen as a key driver of adult
incarceration’.** The Australian Law Reform
Commission’s report refers to a study which found that,
nationally, 90% of Aboriginal young people who
appeared in a children’s court went on to appear in an
adult court within 8 years, with 36% receiving a prison
sentence later in life.#”2 In Victoria, the Sentencing
Advisory Council found in 2016 that over half of the
children and young people who had been sentenced to
a custodial order or a youth attendance order were
sentenced to imprisonment by an adult court in the 6
years after their index sentence.*’®

468 Sentencing Advisory Council, Reoffending by children and
young people in Victoria, p 52.

469 M Lynch, J Buckman and L Krenske, “Youth justice: criminal
trajectories’, Australian Institute of Criminology trends &
issues in crime and criminal justice, number 265, 2003.

470 Lynch et al., “Youth justice: criminal trajectories’.
471 ALRC, Pathways to justice, p 486.
472 ALRC, Pathways to justice, p 486.

473 Sentencing Advisory Council, Reoffending by children and
young people in Victoria, p 52.
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Children and young people whom the Commission
consulted were highly conscious of this progression, as
were many of their family members.

The jail system changes when you get older.
When you see all the older people in there, you
meet murderers. My mate is only 19 and he’ll do
16 years straight. People are there so long they
try killing themselves. — Malkar, 19

My nephew was in Parkville... nothing was ever
dealt with. Back in court, remand in Parkville,
then to Fulham [adult prison]... nothing is fixed.
— Aunty of young person under 16 in custody

In contrast, early intervention, diversion, cultural and
therapeutic programs that operate outside the formal
youth justice system are effective in meeting children’s
needs and supporting them to reduce offending.**

Parkville and Malmsbury does not address the
underlying issues of the young people. Have
people from their community as mentors; as a
connection to community with cultural activities,
parenting programs, empowerment focused
leadership, substance abuse information.

— Aboriginal youth worker, MDAS

Custody is costly

The ineffectiveness of custody comes at great social,
cultural, health and economic cost for children and
young people, communities and the state. In 2019-20,
Victoria spent $2,450 per day per child or young
person in custody.*® However, this figure, based on the
running costs of custodial facilities,*’® does not capture
the ongoing costs that custody creates.

474 HRLC, Submission to Our youth, our way inquiry, p 16.

475 Productivity Commission, Report on Government Services
2021, data table 17A.20.

476 The running costs of custodial facilities include the cost
of programs and services provided to children and young
people in youth justice custody, including recreational
programs and activities (such as sport, music and art
programs), Aboriginal Liaison Officer roles and cultural
programs for Aboriginal children and young people,
programs for culturally and linguistically diverse children and
young people, and chaplaincy programs.

A 2017 study measured the ongoing costs of the
incarceration of Aboriginal people by considering a
range of economic and fiscal costs, including the cost
of crime, loss of productive output, excess burden of
tax, cost of justice, welfare (human services, social
services, Centrelink) and foregone taxation.*”” The
study found that, nationally, the cost of incarcerating
Aboriginal children, young people and adults was $7.9
billion in 2016. With increasing incarceration rates, the
study predicted a conservative cost estimate of $9.7
billion in 2020 and $19.8 billion in 2040.478

As the youth justice system can be a driver of adult
imprisonment, it has a pivotal role in avoiding the
staggering potential impacts of rising incarceration
rates. During the Taskforce, Elders identified the
importance of a systemic shift to address this
challenge:

If not sorted out now, the future costs are gonna
blow out of proportion. Governments don’t look
at the future anymore — they have to start turning
their thinking a bit to how to solve these
problems... if you can fix it now, you’re going to
save money, families, communities, and our
people for the future, and that’s what needs to
happen. — Elder

The immense social and economic cost of placing
Aboriginal children and young people in custody can be
avoided by replacing custody with effective community
solutions. Community supervision has far lower
economic costs than custody. In 2019-20, Victoria
spent $295 per day per child subject to community-
based supervision on an average day.*”® Community-
based alternatives described in this chapter address
children and young people’s needs, have lower
economic costs than custody and are far more likely to
reduce reoffending than custody.

According to the President of the Law Society of New
South Wales:

Jail is an ineffective tool to deter crime — indeed
prisons have been referred to as ‘universities of
crime’, so effective they seem at encouraging
recidivism. Jailing people is also very costly, so it is

477 PwC, Indigenous incarceration, p 25.
478 PwC, Indigenous incarceration, p 7.

479 Productivity Commission, Report on Government Services
2021, data table 17A.19.
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time that we tackle the problem and find ways to
reduce the record number of people filling our jails.
Investing more funds in early intervention, prevention
and diversion programs that can help address the
underlying causes of crime is likely to achieve safer
communities and reduce rates of reoffending. &

The over-representation of Aboriginal
children aged 10 to 15 years in custody

Aboriginal children aged 10 to 15 years are
substantially over-represented in youth justice custody
in Victoria. Table 5.5 shows the number of Aboriginal
and non-Aboriginal children in this age group who
received a custodial order (including remand) each year
from 2010 to 2019. This data illustrates that, although
the rate of Aboriginal over-representation among this
age group in custody has fluctuated over the 10-year
period, it remains very high.

Table 5.5 Number of children aged 10-15 who
received a custodial order (remand or sentence) by
Aboriginal status, 2010-2019

Year Aboriginal Non-Aboriginal
No. % No. %
2010 40 21% 153 79%
2011 25 12% 183 88%
2012 36 17% 174 83%
2013 27 15% 151 85%
2014 48 24% 156 76%
2015 62 26% 175 74%
2016 52 21% 191 79%
2017 38 16% 194 84%
2018 43 20% 168 80%
2019 39 15% 214 85%
Average 41 19% 176 81%

Source: DJCS data provided to the Commission on
19 February 2020.

International models

In many countries, a minimum age of criminal
responsibility of 16 or higher protects younger children
from custody. Other jurisdictions have adopted a
minimum age of custody that is higher than the

480 P Wright, ‘President’s message’, Law Society Journal, 2017,
34:8,p 8.

minimum age of criminal responsibility, and introduced
safer, more effective alternatives to custody. Two
examples of alternative approaches follow — these are
illustrative only, as many jurisdictions have adopted
similar variations.*

Scotland

Scotland is transitioning to a youth justice system
where no person under 18 is imprisoned.“® As
discussed earlier in this chapter, the minimum age of
criminal responsibility in Scotland is 12; however, there
is no prison service for children under the age of 16.48
Children aged 12 to 18 exhibiting offending behaviours
are managed entirely within the child welfare system.
This response is characterised by a children’s hearing
system, which has almost completely replaced children
and young people’s involvement in the criminal

court process.

When children and young people aged 12 to 18 require
intensive therapeutic care, they may be placed in a
Safe Centre, if one or more of the following conditions
applies:

e the child has previously absconded and is likely to
abscond again, and, if the child were to abscond, it
is likely that the child’s physical, mental or moral
welfare would be at risk

e the child is likely to engage in self-harming conduct

e the child is likely to cause injury to another
person. &

Kibble, one of the main providers of therapeutic
accommodation for children and young people in
contact with the youth justice system, provides places
for 18 young people in 3 6-bed houses. Children under
16 years reside in either secure or non-secure parts of
the same campus, which is open to the public and is a

481 See for example, Denmark, where the minimum age of
incarceration is 15 years, and children and young people on
community-based sentences are supervised and supported
by social services: J Grzywa-Holten, P Horsfield, A Parosanu
and | Pruin, ‘Country reports (snap shots)’ in A Parosanu, |
Pruin, J Grzywa-Holten and P Horsfield (eds), Alternatives to
custody for young offenders and the influence of foster care
on European juvenile justice, European Project ‘Alternatives
to Custody for Young Offenders — Developing Intensive and
Remand Fostering Programmes’, European Union, 2015,

p 61. See also other European jurisdictions detailed in
Grzywa-Holten et al., ‘Country reports (snap shots)’.

482 Northern Territory Royal Commission Final Report, Volume
2B, p 364.

483 Northern Territory Royal Commission Final Report, Volume
2B, p 364.

484 Children’s Hearings (Scotland) Act 2011, s 83.
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home-like environment.“® The Safe Centre model is
referred to in Chapter 13.2 ‘Conditions in youth justice
custody’, and shares key characteristics with the
healing centres recommended in Chapter 9.2
‘Substance use’.

By shifting to a child welfare model, the number of
children and young people involved in criminal court
processes in Scotland has significantly reduced. In
2016, only 24 children (all of whom had been found
guilty of serious offences) in a population of
approximately 5.4 million attended court.*®® Only a very
small number of children in Scotland are detained
pre-trial . 4¢7

Slovenia

Slovenia’s minimum age of criminal responsibility is 14
years; however, only children and young people aged
16 and 17 can be given a custodial order.*®® Further, 16
and 17 year olds are only given custodial sentences if
found guilty of more serious offences that would result
in a sentence of 5 years or more if committed by an
adult.*® Children and young people between the ages
of 14 and 18 can be remanded; however, Slovenia’s
Criminal Procedure Code states that this must only
happen in exceptional circumstances.*®

This approach results in very low numbers of children
and young people in custody. Slovenia’s use of
diversion, educational responses and restorative justice
means that only one-third of young people who are
reported to the police appear before a court.*®" In 2012,
99% of cases that went to court resulted in educational
measures being imposed on children and young
people. The remaining 1% — only 4 children and young
people — received a custodial sentence.**?

485 Scotland Care Inspectorate, Kibble Safe Centre Secure
Accommodation Service: inspection report, Scotland Care
Inspectorate, 2018.

486 Northern Territory Royal Commission Final Report, Volume
2B, p 365.

487 Northern Territory Royal Commission Final Report, Volume
2B, p 365.

488 Northern Territory Royal Commission Final Report, Volume
2B, p 418.

489 Northern Territory Royal Commission Final Report, Volume
2B, p 418.

490 Grzywa-Holten et al, ‘Country reports (snap shots)’, p 149.

491 Northern Territory Royal Commission Final Report, Volume
2B, p 418.

492 Northern Territory Royal Commission Final Report, Volume
2B, p 418.

Raising the minimum age of youth
justice custody in Victoria

What would we do if we didn’t lock
them up? Intense consulting with the
youth. Working with families who have
a lot going on. Community people
sitting alongside, working with the
young people. — Elder

According to the Northern Territory Royal Commission:

There are many considerations which, singly and in
combination, establish that any apparent punishment
and deterrent value of detention is far outweighed by
its detrimental impacts, particularly for the minority
group of pre-teens and young teenagers... There is
therefore strong evidence in support of restricting the
ages of children who may be admitted to detention
and for those younger children, focussing intervention
in response to their offending wholly around their
family life and social network in the community.“®3

The considerations referred to by the Northern Territory
Royal Commission include the developmental status of
this cohort, the harsh consequences of separating
younger children from family, interruption of the normal
pattern of ‘aging out’ of offending behaviour, and the
lack of evidence in support of positive outcomes from
custody.** The Northern Territory Royal Commission
recommended legislative amendments to prohibit
children under the age of 14 years from being ordered
to serve a term of detention.4%

The Commission agrees with the analysis of the
Northern Territory Royal Commission, but recommends
that the minimum age of youth justice custody in
Victoria be increased to 16 years, consistent with
international best practice.*® Unlike the Northern

493 Northern Territory Royal Commission Final Report, Volume
2B, p 419.

494 Northern Territory Royal Commission Final Report, Volume
2B, p 419.

495 Recommendation 27.1: Northern Territory Royal Commission
Final Report, Volume 2B, p 420.

496 The Northern Territory Royal Commission published its
final report in November 2017, before the United Nations
Committee on the Rights of the Child updated General
Comment No. 24 in 2019 to recommend 16 years as the
minimum age at which a child should be able to be deprived
of liberty.
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Territory Royal Commission, our recommendation also
includes remand in youth justice custody, in addition to
sentencing.

Our recommendation would require at least the
following key legislative changes:

e amendments to the Bail Act 1977 (Vic) and the
CYFA to prohibit a bail decision-maker from
remanding a child under the age of 16 to youth
justice custody

¢ amendments to the CYFA to prohibit the Children’s
Court from sentencing a child under the age of 16
to youth justice custody

e amendments to the Sentencing Act to prohibit an
adult court from sentencing a child under the age of
16 to youth justice custody.

We also recommend amendments to the Sentencing
Act to prohibit an adult court from sentencing a child
under the age of 18 years to imprisonment in an adult
correctional facility, and amendments to the CYFA to
prohibit the transfer of children under 18 years from
youth justice custody to adult prison. These changes
would be consistent with our principal recommendation
to increase the minimum age of youth justice custody.
They would also comply with article 37(c) of the
Convention on the Rights of the Child, which requires
children deprived of liberty to be separated from adults.

Above we recommend that Victoria increase its
minimum age of criminal responsibility to 14 years. If
this recommendation were implemented, children aged
10 to 13 years would no longer be able to be charged
with a criminal offence, and the Criminal Division of the
Children’s Court would have no jurisdiction in respect of
this age group. This would mean that the
recommendation made here to raise the minimum age
of youth justice custody would, in practice, apply only
to 14 and 15 year old children.

DJCS data from 2010 to 2019 indicates that increasing
the minimum age at which a child can be remanded or
sentenced to youth justice custody in Victoria to 16
years would have the effect of removing an average of
approximately 32 Aboriginal and 150 non-Aboriginal
children aged 14 and 15 years from the youth justice
custodial system each year.**” This would have a
transformative effect on the over-representation of

497 Compiled from DJCS data provided regularly to the
Commission.

Aboriginal children and young people in the youth
justice system.

In relation to the recommended prohibition on remand,
careful consideration would need to be given to
whether the Bail Act should simply require a bail
decision-maker to grant bail to a child aged under 16
years, or whether a mechanism other than bail should
be developed to ensure the attendance of a child in this
age group at court for the hearing and determination of
the charge(s).

Consideration would also need to be given to whether
the recommended prohibitions in relation to remand
and sentencing should be subject to any exceptions for
specific charges or offences. The Northern Territory
Royal Commission recommended that its prohibition
not apply where:

¢ the child has been convicted of a ‘serious and
violent crime against the person’

e the child ‘presents a serious risk to the community’,
and

e the sentence is approved by the President of the
Children’s Court.4%®

The Royal Commission indicated its expectation that
this exception ‘would be rarely used’.*®

The Commission does not agree with the
recommended approach of the Royal Commission. In
our view, the prohibition should not be subject to any
exceptions. However, if an exception were to be
included, it should be confined and clearly delineated.
The phrase ‘serious and violent crime against the
person’ is capable of broad interpretation. The
Commission strongly recommends that any exception
to the prohibition be limited to the specified homicide
offences in the CYFA in respect of which the Children’s
Court currently has no jurisdiction.5®

498 Northern Territory Royal Commission Final Report, Volume
2B, p 420.

499 Northern Territory Royal Commission Final Report, Volume
2B, p 419.

500 Murder, attempted murder, manslaughter, child homicide,
arson causing death, culpable driving causing death: CYFA,
s 356(1).
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Responding to Aboriginal children aged

14 and 15 years

One of their needs is structure in their
lives. A lot go inside at a young age,
when they don’t have a concept of the
future. The future is here and now for

them. We need a model where there is

structure. They still need support and
guidance. With a family, someone is
guiding that kid in what they do. Every
kid needs that, the feeling of being

wanted and loved. If you’re out on your

own, it’s hit and miss — Elder

Throughout the Taskforce and the inquiry, Aboriginal

community members working with children and young
people in the youth justice system referred to the need
to replace custody with effective therapeutic responses.

I don’t think detention centres should exist. A
cultural property should exist with youth
rehabilitation, visits on Country with Elders,
family visits, cultural programs. Teach them the
history of the land and animals, teach them
things to assist to build strong leaders. Address
the direct needs of the children. Otherwise,
detention creates a pathway to the wider justice
system. — Aboriginal youth worker, MDAS

Send them up to rehab for a couple of weeks
rather than sending them away [to custody].
They get shipped off here, there and
everywhere, come on back down here and learn
your culture and heritage — men do the young
boys, and women do the girls and that in a place
like [culturally based school]. — Elder

The recommended changes would enable a shift away
from a damaging, ineffective and costly response to
children aged 14 and 15 years in the youth justice
system, to effective, community-based responses that
meet the needs of this age group and support them to
address problem behaviours. These responses are

described in this chapter and throughout the report.
They include improved early interventions, such as:

youth hubs (recommended in Chapter 5.1 ‘Early
intervention’)

mentoring (recommended in Chapter 9.3
‘Mentoring’)

educational supports (recommended in Chapter 10
‘Education & learning’)

healing centres (recommended in Chapter 9.2
‘Substance use’)

other community-led justice reinvestment youth
supports (discussed in this chapter).

They also include new and existing youth justice
system responses, such as:

family group conferencing (recommended in
Chapter 7.2 “Youth Justice practices and family
involvement’)

improved support for Aboriginal children and young
people on bail, including supported bail
accommodation in small, home-like facilities
(recommended in Chapter 12.2 ‘Bail and remand’)

Children’s Court diversion (discussed in Chapter
12.1 ‘Diversion’)

community-based Youth Justice supervision
(discussed in Chapter 12 ‘Pathways out of the
youth justice system’), supported by an expanded
Koori Youth Justice program (discussed in Chapter
6.2 ‘Relationships with workers’).

That the Children, Youth and Families Act 2005, the
Sentencing Act 1991 and the Bail Act 1977 be
amended to prohibit:

children under the age of 16 years being sentenced
to, or remanded in, youth justice custody

children under the age of 18 years being sentenced
to adult imprisonment

the transfer of children under the age of 18 years
from youth justice custody to an adult prison.
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5.3 Recommended model

Table 5.6 summarises the Commission’s recommendations for just and age-appropriate responses to Aboriginal
children and young people in Victoria which meet the needs of children and young people while reducing the harm

of custody.

Table 5.6 Commission’s recommended responses for Aboriginal children and young people

Aboriginal community-designed and led youth
support services including:
10-13 e youth hubs
years e healing centres None
e mentoring
e community-based family group conferencing
e education engagement programs
e Caution and diversion
e Family group conferencing
e Improved bail support, including supported bail
14-15 accommodation and healing centres
As above ) N
years e Children’s Court diversion
e Community-based Youth Justice supervision, supported by
the Koori Youth Justice program
No remand or sentence to youth justice custody
e Caution and diversion
e Family group conferencing
e Improved bail support, including supported bail
) ) accommodation and healing centres
16+ As abpve, as well as |mprove'd'housmg suppo.rts, «  Chidren’s Court diversion
years including youth foyers and crisis accommodation
e Community-based Youth Justice supervision, supported by
the Koori Youth Justice program
¢ Small, home-like facilities as an alternative to youth justice
centres for remanded and sentenced young people

Children and young people who have reached the
minimum age of criminal responsibility and are thus
subject to youth justice system processes must, at
every point in the continuum, be subject to the least
intrusive intervention that is necessary in the
circumstances. This must include decisions about
whether to take any formal action against a child,
including arresting, questioning, searching, cautioning,
charging, bailing or remanding (for those who have

reached the minimum age of incarceration) the child or
young person. Diversionary and early intervention
processes should be prioritised at every stage, and
criminal proceedings must only be commenced if there
is no other appropriate means of dealing with

the matter.
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5.3 Recommended model

That the new Youth Justice Act require youth justice
system decision-makers:

a) to prioritise early intervention and diversionary
processes at all points on the youth justice system
continuum

b) to ensure that children and young people are
subject to the least intrusive intervention that is
necessary in the circumstances, including a
decision not to take any formal action against the
child or young person

¢) not to commence a criminal proceeding against a
child or young person if there is another appropriate
means of dealing with the matter.

Preservation of positive features of
Victoria’s current youth justice system

If implemented, the recommendations in this chapter
and throughout the report would transform the youth
justice system. However, it is also important to note that
there are certain fundamental features of the existing
youth justice system that the Commission believes
should be retained in any restructuring of the system.

The first is the inclusive jurisdiction of the Children’s
Court in respect of young people who are aged 17
years at the time of committing an offence, but who
turn 18 before they are sentenced. It is important that
the Children’s Court retain the discretion to sentence
young people in this category to a youth justice
sentencing disposition under the CYFA. There should
be no presumption in favour of adult sentencing orders
for young people in this category simply because they
have turned 18 before sentencing.

Another feature which should be retained is Victoria’s
unique ‘dual track’ system, whereby an adult court can
sentence a young person aged 18 to 20 years to youth
justice custody if ‘there are reasonable prospects for
the rehabilitation’ of the young person, or if the young
person ‘is particularly impressionable, immature or likely
to be subjected to undesirable influences in an adult
prison’.®" In determining whether to sentence a young
person to youth justice custody via dual track, the court
must have regard to the nature of the offence and ‘the
age, character and past history’ of the young person.s%

501 Sentencing Act, s 32(1).
502 Sentencing Act, s 32(2).

The dual track system reflects research indicating that
young people aged under 21 years have more in
common neurobiologically, cognitively and
psychologically with children than with adults.®% It
recognises the potential vulnerability of this age group
in the adult prison system®* and the importance of
providing them with a response based on rehabilitation
rather than punishment.

Access to dual track sentencing has been narrowed in
recent years.>® The Youth Justice Review found that
the dual track system provided ‘a genuine alternative to
adult prison for vulnerable young adults who showed
promise for rehabilitation” where the focus was on
education, training and readiness for work.®%® The Youth
Justice Review recommended that this approach be
preserved as ‘a low-security custodial model for very
vulnerable young adults’.5"

However, in implementing this recommendation, it is
important to ensure that dual track is not unnecessarily
narrowed, and that Aboriginal young people aged 18 to
20 years continue to have access to youth justice
custody as an alternative to adult imprisonment.

In particular, it is important to ensure that vulnerable
Aboriginal young people, many of whom have long
histories in the child protection and youth justice
systems, are not excluded from dual track sentencing
due to a perception that they are ‘unsuitable’ for youth
justice custody because of prior challenging behaviour
in custody. Such behaviour must be properly
understood in the context of childhood trauma, often
compounded by successive failures by Child Protection
and Youth Justice over many years to identify and
address the complex underlying causes of young
people’s offending behaviour. Labelling such young
people as too ‘complex’ or ‘difficult’ for the youth
justice system and moving them on to the adult system
fails to acknowledge this cumulative harm and

503 Parliament of Victoria, Inquiry into youth justice centres in
Victoria, p 10.

504 Sentencing Advisory Council, Rethinking sentencing for
young adult offenders, Sentencing Advisory Council,
Melbourne, 2019, accessed 20 November 2020, p Xiii.

505 For example, changes introduced by the Children and
Justice Legislation (Youth Justice Reform) Act that limit dual
track sentencing in relation to ‘Category A serious youth
offences’ and ‘Category B serious youth offences’: ss 32(2C)
and (2D).

506 Armytage and Ogloff, Youth justice review and strategy, Part
2, p 89.

507 Armytage and Ogloff, Youth justice review and strategy, Part
2,p 89.
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underestimates their potential to develop, grow and
change with the right support.
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The journey of the young people is at the centre, as it’s a reminder that we are all

on a journey. The figures lifting and raising people up are a reminder of the need for
people to support us throughout our whole journey. It is important they do this. The
gathering symbol at the centre of the work is a reminder that we are strong in culture,
and mob will always show up, because we need community. The spear is to protect
us and keep us safe. — Young people of Shepparton, Yorta Yorta Country




6. A child-centred system

Our way

Making a child responsible for the
inadequacies of bureaucracy is not fair. It’s
too high a load, particularly for young
people who have been traumatised
through their own lack of nurturing and
support in their life. — Community member

It has been my experience at times that
young people with extremely problematic
behaviours, particularly violent behaviours,
are almost defined as default adults and
treated with a lack of empathy and care
once they reach a sort of ‘threshold point’
of being cycled through 3 or more times.
If the rehabilitation and supports being
provided are not working, that is an issue
with the service or support.

- RAJAC Chair

The Aboriginal community’s vision is for a Victorian
youth justice system that places Aboriginal culture and
the social and emotional wellbeing of Aboriginal
children and young people at its centre. A truly child-
centred youth justice system treats each Aboriginal
child and young person as a unique individual, meets
their holistic needs and supports them to achieve their
potential and thrive. It requires the youth justice, child
protection, health and education systems to collaborate
effectively, at every level of intervention.

A child-centred youth justice system for Aboriginal
children and young people is one that:

e recognises and builds on Aboriginal children and
young people’s strengths

e meets Aboriginal children and young people’s needs
with flexible and individualised responses focused
on Aboriginal understandings of social and
emotional wellbeing®®

e ensures that organisations involved in an Aboriginal
child or young person’s life work together in a
coordinated, collaborative, flexible and culturally
centred way to support the child or young person

e listens and gives due weight to the voices of
Aboriginal children and young people in decision-
making that affects them

e isinformed by the expertise and wisdom of the
Aboriginal community and led by its decisions.

508 See Chapter 9 ‘Wellbeing’ for a discussion of Aboriginal
social and emotional wellbeing.
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6. A child-centred system

Tooran’s story

I’'m speaking on behalf of my sister, Wawal.>® Another time, 8 cops showed up and said they

We grew up together in a small town. We have
some supports here, but there are so many
cracks that people can fall through, especially
with homelessness. The supports are so narrow
that they don’t understand what people really
need. Wawal never felt safe here. No one knew
why. She felt like she couldn’t stay in our home
town.

My sister really struggled at school. Like lots of
other kids, she needed flexibility, but our school
was so narrow-minded. Wawal was fiercely
independent and didn’t like asking for help.
When school didn’t ‘get’ her she just dropped
out around Year 9. That’s when she moved on to
a different path, got involved with drugs and
alcohol, and started getting in trouble with cops.

She was so young when the cops started getting
involved. They picked her up so many times that
I can’t remember them all. Sometimes the cops
were all right with her, but other times they were
so rough. Once, in front of Macca’s, they
manhandled her. My cousin was there screaming
at them to ‘Call Tooran! Call Tooran!’ to sort it
out, but they just shoved Wawal in the car and
drove away.

509 Wawal is a pseudonym meaning ‘feather ornaments’ in
Kirrae Wurrung. Tooran is also a pseudonym. It means
‘rainbow’ in Kirrae Wurrung.

needed to take her away, with no explanation.
She didn’t want to go, so all 8 of them piled on
top of her. | told them there was no need for that.
It was no wonder she went off her head when
they brought 8 people around. Once, at our local
cop shop, one of them punched her in the nose.
That horrified me. They had placed her in the
cells — always by herself. Once, she was in there
a whole day. They treated her like shit.

When the cops hurt her like that I’d call Youth
Justice, but | couldn’t get in touch with them. It
was always like that. | had so many
conversations with her case manager, but there
was just no support. I'd be forever on the phone
to them asking, ‘What’s going on? What are you
guys doing?’ The response was always, ‘Oh,
we’re sorting something out.’

Wawal never got the help she needed. Like |
said, there’s too many cracks. | thought she
might have issues with her mental health, but we
never knew for sure. She didn’t get checked or
anything, not even in custody. She needed to be
linked in with services, but Youth Justice never
came through. She was in Parkville for 3 months.
It’s sad to say, but | was relieved when she was
in there because she actually had a place to
sleep and could be off the drugs. She never had
that in our home town. Youth Justice promised
her they’d help her with finding accommodation
here, going back to school, AOD [alcohol and
other drug] counselling, mental health. But when
she came out of custody none of it was done.
She thought, ‘Fuck it,” and went back to
Melbourne.
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I’'m telling this story because Wawal is no longer here. It
was after all the let-downs and broken promises.
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6. A child-centred system

Key data

e Aboriginal children and young people in
the youth justice system have multiple and
complex needs. Of Aboriginal children and
young people under Youth Justice
supervision (custody and community) on
31 December 2019:

84% had been a victim of abuse,
trauma or neglect as a child

64% had been subject to a child
protection order

63% had experienced family violence

66% presented with mental health
issues

49% presented with cognitive
difficulties or disability impacting on
daily functioning.

e |n 2019, Aboriginal girls and young women

received 48% of all custodial orders
received by girls and young women and
19% of all remand orders given to girls and
young women.

e The Koori Youth Justice Program

exceeded its annual target for the number
of Aboriginal children and young people
engaged by 133% in 2018-19.
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6. A child-centred system

Current context

Research has consistently shown that Aboriginal
children and young people who come into contact with
the criminal justice system have a complex array of
needs.®'® These arise from a range of circumstances
and adverse life experiences, including trauma,
disability, mental health concerns, substance misuse,

In Victoria, there is no single government department or
agency that supports Aboriginal children and young
people in all of these areas of need. Rather,
responsibility for meeting these different needs is
spread across various agencies and services. Some of
these key agencies are set out in Table 6.1.

exposure to family violence, housing instability and

disrupted education.

Table 6.1 Principal areas of government and organisations with responsibility for providing services to, and
meeting the needs of, Aboriginal children and young people

Agency

Youth Justice Community
Services and Youth Justice
Custodial Operations, Department
of Justice and Community Safety

Responsibility

Youth Justice is responsible for the statutory supervision of children and young people in the
youth justice system. It provides programs and resources to assist Aboriginal children and
young people to address criminogenic need.

Community Services and Custodial Operations are distinct areas. Community Services is
responsible for the supervision of children and young people in the community. Custodial
Operations is responsible for the safety of children and young people in custody at Parkville
and Malmsbury youth justice centres. Community Services maintains the lead case
management role for all children and young people, whether in the community or in custody.

Child Protection Service,
Department of Families, Fairness
and Housing

The Child Protection Service is responsible for investigating and responding to concerns that
a child or young person may be at risk of harm and for providing a range of services to
children and young people where harm has been substantiated. These include providing
care placements.

Aboriginal community-controlled
organisations

Aboriginal community-controlled organisations generally adopt a holistic approach and assist
with a wide variety of services, including child, youth and family services and care services
such as residential care.

Community service organisations

Community service organisations deliver child, youth and family services, including Child
FIRST (child and family information, referral and support teams) and The Orange Door (family
violence support services and family services), and out-of-home care services such as
residential care. They provide health services, including mental health, drug and alcohol, and
medical services. They also provide disability services and support through the National
Disability Insurance Scheme.

Department of Education and
Training/schools/alternative
education programs

The Department of Education and Training, schools and alternative education programs are
responsible for the educational and learning needs of Aboriginal children and young people.

510 AIHW, Youth justice in Australia 2018-19, pp 8-12; S
Baidawi and R Sheehan, ‘Maltreatment and delinquency:
examining the contexts of offending amongst child
protection-involved children’, British Journal of Social Work,

2019, 50(7):2191-2211.
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Current context

Given the complex needs of Aboriginal children and
young people and the number of different agencies
involved, collaboration between agencies is crucial to
providing holistic and effective supports for those
children and young people. Conversely, the absence of
effective collaboration by relevant agencies and
organisations can have a highly detrimental impact on
the provision of necessary supports to Aboriginal
children and young people, and consequently on their
wellbeing.

The prevailing discourse in social and justice policy is
that agencies that support Aboriginal children and
young people must collaborate to achieve good
outcomes. Youth justice reviews in Australia and
internationally have identified the need for multi-agency
responses to be coordinated and cohesive. In 2017,
the Youth Justice Review observed that:

Youth Justice alone cannot meet the range of needs
of young offenders. The wellbeing of children and
young people should be a whole-of-government
priority. A multi-agency approach is required to
address the multiple and complex welfare needs of
young people who are in contact with the youth
Jjustice system.®!

The Youth Justice Strategic Plan recognises the need
for close collaboration between Youth Justice and
service delivery partners, and coordinated responses to
children and young people.5'2 Youth Justice program
documents (discussed in more detail in Chapter 6.1
‘Collaboration’) reiterate these principles.®'® Despite
such clear statements, there are too many cases in
which effective collaboration does not occur, to the
detriment of Aboriginal children and young people.

Two of the principles underpinning the Youth Justice
Strategic Plan are to ‘build on the strengths of children
and young people to support their positive growth and
development’, and to ‘deliver individualised services
that are cognisant of young people’s age, gender,
Aboriginal status, cultural background, family
circumstances, health, mental health, disability and

511 Armytage and Ogloff, Youth justice review and strategy,

Part 2, p 15. See also C Taylor, Review of the youth justice
system in England and Wales, Ministry of Justice, United
Kingdom, 2016, p 3.

512 DJCS, Youth Justice Strategic Plan 2020-2030, p 36.

513 Similarly, Child Protection has protocols with other agencies,
including Youth Justice, which focus on collaboration and
information-sharing: Department of Health and Human
Services (DHHS), Protocols, Child Protection Manual, DHHS
website, 2018, accessed 18 April 2021 (see Chapter 6.1
‘Collaboration’).

social needs and sexuality and gender identity’.5'4
These principles are consistent with the Aboriginal
community’s vision for a child-centred youth justice
system. However, without effective collaboration
between the various agencies that support Aboriginal
children and young people, individualised and
strengths-based responses cannot be provided.

Individualised responses and positive outcomes are
also impeded in a youth justice system in which
Aboriginal children and young people do not have a
trusting relationship with their Youth Justice case
manager, or with another worker responsible for their
supervision. It is clear from the Taskforce and this
inquiry that Aboriginal children and young people
receive better support and feel more connected to
services when they have a trusted, reliable adult in their
lives who knows them well, understands their needs
and is involved in key decision-making regarding their
care and support.

While some Youth Justice workers are able to build a
relationship of trust with Aboriginal children and young
people, as Youth Justice practice guidelines direct
them to, a proportion do not. In such cases, it is
important to recognise the value of other trusted
relationships in the young person’s life. In many cases,
an Aboriginal young person’s most trusted relationship
will be with a Koori Youth Justice worker or another
Aboriginal worker.

The Youth Justice Strategic Plan and Youth Justice
program documents also contain clear statements
reflecting the value of children and young people’s
participation in the youth justice system. As noted
above, a child-centred youth justice system is one that
prioritises the voice of the child or young person. This
means providing regular opportunities for the child or
young person to meaningfully participate in meetings
and express their views and aspirations regarding their
progress and engagement with services and programs
while under supervision. It also means ensuring that
those views and aspirations are accorded due weight in
decision-making. Despite the Victorian youth justice
system’s apparent emphasis on youth participation,
meaningful participation by Aboriginal children and
young people is limited and they often do not feel heard
or understood.

514 DJCS, Youth Justice Strategic Plan 2020-2030, p 14.
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This chapter explores the ways in which the youth
justice and related systems affect Aboriginal children
and young people, and makes recommendations
directed at creating a more child-centred system. It is
divided into 4 parts:

¢ 6.1 ‘Collaboration’ examines inter-agency
collaboration.

e 6.2 ‘Relationships with workers’ considers the
nature of the relationships that Aboriginal children
and young people in the youth justice system have
with their workers.

e 6.3 ‘Participation in the youth justice system’
examines Aboriginal children and young people’s
participation in the youth justice system.

e 6.4 ‘Responding to individual needs’ explores the
responsiveness of the youth justice system to the
needs of Aboriginal girls and young women,
children and young people with a disability and
LGBTQI+ children and young people.

Our youth, our way

Commission for Children and Young People

185




6.1 Collaboration

Finding 6

Government agencies often fail to act in a
collaborative, coordinated and integrated
way to provide support to Aboriginal
children and young people involved in the
youth justice system. This limits positive
outcomes and compounds disadvantage.

Finding 7

When agencies collaborate and focus on
young people’s individual needs and
strengths, better outcomes are achieved.

As noted above, Aboriginal children and young people
in the youth justice system have multiple, complex
needs. The 2019 annual survey of young people
involved with Youth Justice indicates that, among
Aboriginal children and young people under Youth
Justice supervision (custody and community, including
bail) on 31 December 2019:

e 84% had been a victim of abuse, trauma or neglect
as a child

e 64% had been subject to a child protection order

* 63% had experienced family violence

* 66% presented with mental health issues

e 49% presented with cognitive difficulties or disability
impacting on daily functioning

e 94% had a history of alcohol and/or drug misuse

78% had a highest completed level of education of
Year 9 or less

e ©65% had been suspended or expelled from
school.51®

These figures are broadly consistent with the findings
from the Taskforce case file review. In addition, 38% of
the young people for whom a Taskforce case planning
session was held did not complete any years of
secondary school.

To effectively meet the needs of Aboriginal children and
young people, the multiple systems and services that
support them must be coordinated and cohesive, and
have a united purpose. This should be made clear in
departmental policies on inter-agency collaboration.
These are discussed in the following section.

Departmental policies on collaboration

The principle of cross-agency collaboration is clearly
articulated throughout Victorian Government program
documents and policies. According to the Youth
Justice Strategic Plan:

Children and young people in Youth Justice often
present with complex needs, have been exposed to
trauma and family violence, and frequently experience
inequality and disadvantage across one or more
social and economic indicators. This underscores the
need for close collaboration with service delivery
partners and a coordinated, multiagency and
multisystem service response to reduce reoffending.
These collaborative efforts require effective
information sharing, multiagency case management

515 DJCS, Young people involved with Youth Justice in 2019.
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practices and clear roles, responsibilities and
accountability for agreed actions for each and every
child and young person in Youth Justice.®'®

The importance of collaboration is also reflected in
Youth Justice policy and practice documents. For
example, the Youth Justice Case Management
Evidence Base states that ‘strong, local collaborative
practices are paramount to succeeding in working with
young people’®'” and the Youth Justice Case
Management Framework identifies collaboration with
service partners as one of its 6 case management
principles.®'® The Case Management Framework also
includes an explicit recognition of the fact that, ‘[djue to
the complexity and range of issues many young people
in contact with YJ present with, their needs often
cannot be met adequately by one professional’.5'®

Detail on how collaboration is to be achieved is
provided in various Youth Justice practice guidelines,
most notably the Care teams guideline.®2° According to
this guideline, a care team is ‘a group of professionals
working together... to manage a young person subject
to a statutory order imposed by a court’. The guideline
emphasises collaboration and coordination, and states
that, while the Youth Justice case manager’s focus is
the young person’s criminogenic risks and needs, the
care team ‘as a whole’ should be encouraged to take
responsibility for non-criminogenic needs, such as
mental health, intellectual disability, employment
support and housing.%?!

Importantly, the case manager ‘should ensure that all
services and supports actively participate and share
contemporary and relevant information with each other
about their involvement with the young person and the
family’.522 Strong professional relationships outside care
team meetings are also encouraged.

516 DJCS, Youth Justice Strategic Plan 2020-2030, p 36.

517 DJCS, Youth Justice Case Management Evidence Base,
p 47.

518 ‘Case management is most effective if it strives to work
collaboratively with young people, their social systems and
YJ partners. Proactive collaboration ensures that information
sharing is timely, targeted and leads to holistic care. Effective
collaboration engages multiple partners and there is a clear
understanding of roles, responsibilities and actions.’: DJCS,
Youth Justice Case Management Framework, p 10.

519 DJCS, Youth Justice Case Management Framework, p 28.

520 See also Working with housing services, Community case
review, Custodial intake, Custodial intervention and Custodial
case review practice guidelines.

521 Department of Justice and Community Safety (DJCS), Care
teams: Youth Justice practice guideline, DJCS, Victorian
Government, unpublished, accessed 27 August 2020, p 5.

522 DJCS, Care teams, p 5.

For children and young people who are also involved
with Child Protection, the Protocol between child
protection and youth justice outlines general principles
for how those agencies must work together in respect
of ‘joint clients’.2® This protocol is outdated, given the
transfer of responsibility for Youth Justice from DHHS
to DJCS in 2017, and is currently under review
following the Youth Justice Review’s recommendation
to examine its suitability.52* Nevertheless, the 2016
protocol is clear in its emphasis on collaboration:

The protocol encourages collaboration between
department staff involved in a client’s life to ensure a
holistic focus on client and family needs and enable
joint decision-making, reduce duplication of effort,
and promote service coordination. These elements
contribute to positive outcomes.?

Child Protection has several joint protocols with other
agencies and departments that cover (among other
matters) housing, education and mental health. Each
protocol promotes the notion that collaboration is
imperative to appropriately support children and young
people.

Despite these numerous statements clearly
emphasising cross-agency collaboration, the
Commission observed through the Taskforce that, in an
alarming number of cases, agencies failed to
collaborate effectively. As a consequence, the needs of
Aboriginal children and young people in many cases
went unaddressed. The Commission also observed
that, over time, repeated failures to collaborate tended
to compound the disadvantage experienced by
Aboriginal children and young people. These failures
were also reflected in the experiences of the children
and young people whom the Commission consulted as
part of the inquiry.

523 Department of Health and Human Services (DHHS), Protocol
between child protection and youth justice [PDF], DHHS,
Victorian Government, 2016, accessed 27 August 2020.

524 Recommendation 6.11: ‘The existing Protocol between
Child Protection and Youth Justice should be examined for
its suitability as an instrument to guide operations across
the two departments to ensure young offenders who are
simultaneously subject to orders by both Child Protection
and Youth Justice receive coordinated care.’: Armytage and
Ogloff, Youth justice review and strategy, Part 2, p 42. DHHS
(now DFFH) advised the Commission that the protocol is
being updated (see also Chapter 8.2 ‘The responsibilities of
Child Protection’).

525 DHHS, Protocol between child protection and youth justice,
p1.
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6.1 Collaboration

Young people’s experiences

| just wish the community worked
better together. | feel like | have to
chase it if | want help with mental
health or getting out of trouble.

— Chelsea, 16

Forty-five young people told the Commission about
their experience of gaps in services and system failures,
including a lack of planning by, and continuity of,
services.

They closed my case without warning — no
referrals or nothing and we still needed help.5?° |
was living in crisis accommodation and
homeless. — Bailey, 18

The system that some of us are in — when we get
out, we fail. — Watjpa, 21

Eight young people spoke specifically about the lack of
support they or their family experienced while they were
transitioning into and out of custody and out-of-home
care (see also Chapter 8.1 ‘Child Protection
involvement’, Chapter 8.2 ‘The responsibilities of Child
Protection’ and Chapter 13.3 ‘Leaving custody’).

| was released straight out the front. | signed
papers... | got dropped off [by another worker]
then went straight out and did what | did before.
- Aiden, 17

My parole date keeps getting pushed back
because there are no supports. | gave up on the
thought of being happy when | got out [of
custody]. They don’t have a time for me. | want
to stay for another couple of days until supports
are in place. — Pearl, 19

526 Child Protection intervention ceases and case closure occurs
when a young person reaches the age of 18 years.

I got put back into resi care and [my school] and
ACCO helped me at the time. | needed more
support though, with my anger and anxiety and
shit. - Vincent, 17

Twenty-eight young people spoke about the need for
individualised and holistic support. They told the
Commission about instances where this was not
provided, and the ways in which this contributed to
their needs not being met. They spoke about missed
opportunities to intervene.

You need to be treated like an individual case,
instead [the system] treats everyone the same.
Instead of being treated like a criminal, you
could be treated like a person who has done the
wrong thing. — Hayleigh, 21

It’s about opportunities. If you reach out for help,
there’s no help until you get in trouble.
- Kirrae, 22

There should be proper support around it so
you’re not setting that kid up for failure... They
don’t listen to your needs, Child Protection
workers. They think they know what’s best for
you. They don’t look at the full picture.

— Summer, 18

Lack of collaboration

The Commission observed throughout the Taskforce
that, despite good intentions on the part of most
workers and agencies, frequent failures to collaborate
resulted in many Aboriginal children and young people
not receiving the support they needed. The Taskforce
case planning sessions revealed that systems lacked
coordination and integration, and services worked

in silos.

The lack of coordination between Youth Justice, Child
Protection and DET was apparent in various ways. In
some cases, representatives working with the same
young person met for the very first time at the
Taskforce case planning session. In other cases,
agencies only became aware of the involvement of
other agencies at the Taskforce case planning session.
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Large care teams were often common for children and
young people within the scope of the Taskforce who
had particularly complex needs; however, this did not
necessarily improve outcomes for the young person.
Young people often told the Commission that they
didn’t know who their workers were or what was
happening in their case.%?” For some children and
young people, there were more than 20 participants at
a Taskforce case planning session, yet often these
large care teams could not overcome the challenge of
working within their own ‘siloed’ frameworks and
accountabilities. It was evident that, in some cases,
agencies had not developed shared objectives for the
young person, as in the case of Percy.

The Commission observed other examples at Taskforce
case planning sessions where agencies and services:

e applied their policies rigidly, rendering them unable
or unwilling to meet a young person’s needs (see
further discussion below under ‘Failures in
planning’)

e argued over payment for essential assessments or
services

e sought to shift responsibility for supporting children
and young people to other agencies

e were willing to end a discussion with no real solution
for the child or young person.

The fact that different agencies have separate, though
often overlapping, responsibility for aspects of the care
of Aboriginal children and young people is a significant
barrier to an integrated and strong network of service
provision.

Actions concerning collaboration between services
were developed for 37 of the 69 Aboriginal children and
young people for whom Taskforce case planning
sessions were held. These actions included:

e drafting a case plan with the involvement of the
young person and their family, and including all
relevant services

e forming a care team including all relevant services
and convening a meeting of the care team as a
matter of urgency

e convening a care team to draft a detailed holistic
case plan for the young person, addressing health,

527 This was also the case in the Commission’s inquiry into out-
of-home care in Victoria — see Commission for Children and
Young People, In our own words, p 253.

\

Percy

Percy is a young man with complex needs
who had been cycling between residential
care, remand and secure welfare. Youth
Justice, Child Protection and mental health
and disability services failed to work together
to identify a suitable, therapeutic placement
for Percy. It was apparent that Youth Justice
and Child Protection had different views on
the appropriateness of remand for him. Youth
Justice viewed custody as an option of last
resort and identified a pressing need to
develop a bail plan to return Percy to the
community as soon as possible. In contrast,
Child Protection took the view that custody
was relatively appropriate, and did not act
with urgency to identify a feasible alternative
therapeutic placement. Youth Justice
convened regular care team meetings about
Percy, but Child Protection often did not
attend, instead holding separate meetings.
Youth Justice was often unaware of Child
Protection’s decisions regarding Percy.

During a further period on remand, Youth
Justice Custodial Services organised a
forensic psychological assessment to assist
them to manage Percy’s behaviour in
custody. This assessment led to a
comprehensive and culturally appropriate
plan to address Percy’s needs. It also created
a pathway out of custody for him. It should
not have been necessary to place Percy in
custody for this assessment and planning to
ocCur.

Our youth, our way

Commission for Children and Young People 189




6.1 Collaboration

Centrelink, tenancy and family services, and
including a cognitive assessment

e convening a student support group meeting as a
matter of urgency to consider an individual learning
plan

e undertaking a services review, and considering
whether Aboriginal or mainstream services suit the
young person’s needs best

e coordinating a comprehensive leaving care plan to
meet the young person’s future needs, including
assessing the National Disability Insurance Scheme
(NDIS) plan for compatibility and including a cultural
connection

e arranging a meeting between services to formulate
an education plan, including transport support

e ensuring that there is a plan to transition the young
person from a custodial health service to a
community health service.

Of all case planning actions, 9% related to collaboration
of services and information-sharing.5?® Of those actions,
38% were still incomplete in June 2020. It is
concerning that such actions were not occurring prior
to and outside the Taskforce process.

According to Dardi Munwurro, an Aboriginal youth
service:5?°

The system puts barriers up for kids who are really
trying. For example, one of our young people was
supposed to get diversion for a police matter. He was
doing our youth program for 6 months voluntarily. He
was enrolled in a course with supported
accommodation, and the police matter showed up
on his police check as a pending charge. The police
were dragging their feet, and he nearly withdrew from
his course because he was so anxious [about the
police matter], and then nearly got kicked out of his
accommodation because he wasn'’t enrolled
anymore.

Participants at the Taskforce regional forums identified
a lack of inter-agency collaboration for Aboriginal
children and young people in the youth justice system.
They emphasised the importance of such collaboration,
particularly as a way of ensuring the continuity and

528 This calculation does not include actions arising from the
Taskforce case planning session held for one young person
who withdrew from the Taskforce process after the 8-week
review.

529 Dardi Munwurro is also an Aboriginal Youth Support Service
provider (see Chapter 10.1 ‘Engagement in education’).

longevity of services for Aboriginal children and young
people beyond their involvement with Youth Justice.
Participants at the Southern Metropolitan regional
forum indicated that in their case planning sessions
they saw evidence of multiple referrals being made, but
no follow-up to determine whether these had been
successful. Shepparton noted that referral pathways
are often very complex to navigate.

At the Shepparton forum, the view was also expressed
that agencies tend to wait until things get to crisis point
before stepping in and providing support. Participants
at the Southern Metropolitan and Western Metropolitan
forums indicated that young people with complex
needs are often deemed too difficult for agencies to
deal with, and fall through gaps in service delivery.
These young people are discussed in more detail in the
following section.

Failure to support young people in the
youth justice and child protection
systems

Throughout the Taskforce, the Commission observed
that the wellbeing of children and young people with
long histories with Child Protection and/or Youth
Justice had often been harmed as a result of multiple
system failures and missed opportunities for
intervention over many years — in some instances long
before children were at the age of criminal
responsibility. We saw, in particular, missed
opportunities to address trauma and welfare concerns.

The Taskforce revealed cases where children and
young people who had been the victims of sexual
offending or extreme family violence in their early years,
later became involved in offending behaviour due to
mental ill-health and substance use connected to
unaddressed childhood trauma. In some of these
cases, referrals to support services had been made,
but there was little or no follow through. In Taskforce
case planning sessions, these young people were often
spoken about solely in terms of their current offending
behaviour, with no acknowledgment of service failures
that had resulted in the young person not receiving the
support they needed in early childhood. The
Commission saw similar patterns for children who had
presented with behavioural issues at school, and who
were then excluded from education and not offered
support.

These issues were also identified at the Taskforce
regional forums. Participants at the Western
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Metropolitan forum referred to the intersection between
offending and grief, trauma, mental health and
substance use, and to the problems of not addressing
these issues holistically. They commented that highly
traumatised children and young people often receive
cumulatively harmful responses from multiple agencies,
for example, removal from family, removal from Country,
exclusion from school, and placement on child
protection and youth justice orders. This region
reflected on the lack of therapeutic responses for such
young people.

These observations are consistent with research on
‘crossover children’, which indicates that children and
young people with both Child Protection and Youth
Justice involvement are ‘overwhelmingly impacted by
cumulative harm across their lives’ and experience the
compounded effects of trauma, mental health
challenges, disability, and emotional and behavioural
regulation difficulties that begin in early childhood.5%
This research is discussed further in Chapter 8.1 ‘Child
Protection involvement’.

In its second report on crossover children, Crossover
kids: vulnerable children in the youth justice system, the
Sentencing Advisory Council found that the
overwhelming majority of crossover children in its study
group were known to Child Protection before their first
sentenced or diverted offence, indicating that there had
been ‘early opportunities for concerted and
coordinated action across service systems before the
child started offending’.%®

It also identified that many crossover children who have
been found guilty of offences against the person are
themselves victims of violent crimes, a complexity not
easily navigated or consistently recognised by the many
service systems that they encounter.5

530 S Baidawi and R Sheehan, Cross-over kids: effective
responses to children and young people in the youth justice
and statutory child protection systems, Report to the
Criminology Research Advisory Council, Australian Institute
of Criminology, Canberra, 2019, pp 8, 12. See also the
Edinburgh Study of Youth Transitions and Crime, which
highlights that young people involved in persistent and
serious offending are more likely to have been victimised and
subjected to social adversity: L McAra and S McVie, ‘Youth
crime and justice: key messages from the Edinburgh study
of youth transitions and crime’, Criminology and Criminal
Justice, 2010, 10(2):179-209.

531 Sentencing Advisory Council, Crossover kids, Report 2,
p 25.

532 Sentencing Advisory Council, Crossover kids, Report 2,
p 76.

During the Taskforce process, it was difficult to
formulate an effective plan for these children and young
people in case planning sessions without exploring
broader contextual and environmental factors. Such
factors often required the commitment of multiple
services for long-term planning and collaboration, past
the 8-week review period. This was often out of reach
of the Taskforce process. (Youth Justice has indicated
that it will continue to work on actions from the case
planning process; however, there is no specific external
monitoring role in relation to this work.5%)

Aboriginal children and young people with long child
protection and youth justice histories are often
particularly vulnerable to inter-agency failures in
planning. These are discussed in the following section.

Failures in planning

Throughout the Taskforce case planning sessions, the
Commission observed cases where agencies struggled
to plan ahead appropriately for young people, or to
respond sufficiently quickly to changing circumstances,
often to the detriment of the young person. This
included cases where agencies were attempting to
improve arrest protocols for children and young people
who frequently came into contact with police, or to
jointly plan a young person’s release from custody.

The Commission also observed cases where Youth
Justice was unable to secure the assistance of Child
Protection in identifying a suitable bail or parole plan
(see also Chapter 8.2 ‘The responsibilities of Child
Protection’). This resulted in children and young people
being placed in vulnerable situations, such as being
accommodated in a motel or another unsupported
placement. It also led to children and young people
spending more time in custody than necessary. Lack of
throughcare planning was something young people
told the Commission they struggled with. This is
examined further in Chapter 13.3 ‘Leaving custody’.

The Commission also observed a tendency on the part
of agencies to cease focusing on children and young
people while they were in custody. For example, Child
Protection and DET both failed to progress Taskforce
actions for some children and young people who were
in custody. Similarly, Youth Justice Community Services
on occasion failed to appropriately plan for the release

533 As noted in Chapter 1 ‘About this report’, DJCS advised
the Commission that the Director, Aboriginal Youth Justice
monitors the progress of remaining actions from Taskforce
case planning sessions as part of her role.
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of children and young people from custody, particularly
those in the out-of-home care system.

Failure to share relevant information

As noted above, inter-agency information-sharing is a
key element of effective collaboration in the youth
justice system. However, the Commission observed in
many Taskforce cases that important information about
Aboriginal children and young people was not shared
between Youth Justice, Child Protection and DET.

Examples observed by the Commission in the case
planning sessions included:

e afailure to share educational and psychological
assessments (relevant to informing interventions for
the young person) within care teams

e confusion among care teams as to the nature of a
child or young person’s disability, and the progress
of relevant assessments, leading to confusion about
access to the NDIS and the supports available to
the child or young person

e alack of coordination in relation to a young person
who was a victim of sexual assault, and confusion
as to whether appropriate responses had been
provided by Child Protection and Victoria Police.

Actions related to the sharing of reports were identified
for 13 out of the 69 Aboriginal children and young
people for whom case planning sessions were held.5%
These cases indicate to varying degrees that there are
obvious areas where services could improve their care
of, and support for, Aboriginal children and young
people by placing greater emphasis on sharing
important information about them. They also indicate a
need to clarify roles and responsibilities to ensure the
coordination of appropriate services and interventions.

Information management as a barrier to
information-sharing

A barrier to effective inter-agency information-sharing is
the absence of effective internal information
management systems within individual agencies. Prior
to each Taskforce case planning session, the
Commission reviewed material provided by
departments on the child or young person. In just
under half of cases (80 of 69 children and young
people for whom sessions were held), there were

534 This does not include actions arising from the Taskforce case
planning session held for one young person who withdrew
from the Taskforce process after the 8-week review.

significant gaps in the information held by departments
concerning the child or young person. Examples are
set out below.

e For some children and young people who had also
been part of Taskforce 1000, Child Protection was
unable to locate any Taskforce 1000 documents or
provide updates on Taskforce 1000 actions. In
some cases, Child Protection was unable to
indicate whether a young person had in fact been
part of Taskforce 1000.

* |n some cases, Child Protection was unable to
indicate how much funding children and young
people had on their targeted care packages, and
how funds had been spent.

¢ In some cases, Child Protection and DET staff were
unable to provide information about interventions
following forensic or psychological assessments
being undertaken on children and young people.

* |n one case, Child Protection did not know whether
the parent of a young person in its care was alive.

e |n one case, the Aboriginality of a young person
was recorded with one school in the area and not
with another, leading to the young person not
having access to Aboriginal educational supports.

In some cases, most of the case planning session was
spent working out basic details about the child or
young person and their situation. Remarkably, the
Commission observed that the more entrenched
children and young people were in the youth justice
and child protection systems, the more difficult it was
to obtain accurate and specific details about their
circumstances, and to identify which agencies, services
and supports were engaged with them, and how those
organisations were working to assist the child or
young person.

In addition, Child Protection staff frequently stated in
case planning sessions that they were not aware of
particular details of a child’s background or service
history because colleagues (who had moved on or
were not at the session) had managed the child
previously. Some Youth Justice staff made similar
statements. There appeared to be a reliance on
workers’ personal knowledge of children and young
people, verbal handovers and informal information
transfer. This suggests that Youth Justice and Child
Protection have inadequate systems and processes to
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allow important information about children and young
people to be easily shared internally among staff.5

The results of the Taskforce case file review indicate
similar concerns. This process consisted of a desktop
survey sent to Youth Justice, Child Protection,
Education, Justice Health and Victoria Police, to be
completed by those agencies in order to inform the
Taskforce about Aboriginal children and young people
in the youth justice system (see Chapter 1 ‘About this
report’ for details). This survey was poorly completed
by some agencies. Information was often missing,
internally inconsistent or contradictory. In some cases,
entire sections of the survey were left blank. Information
about some aspects of the child or young person was
particularly problematic, including information about
disability, Child Protection involvement, custodial
history, the young person’s highest level of education,
whether a young person was living in a residential unit
or with family, and whether a young person’s bail had
been revoked.

Many questions were answered with ‘unable to
ascertain from CRIS’ (the Client Relationship
Information System). CRIS is a cumbersome system
from which it can be time-consuming to extract a
complete picture of a child or young person’s history. It
is also important to acknowledge the design limitations
of the survey (for example, its considerable length).
However, these factors cannot fully explain the poor
completion rates, which prevented the Taskforce
properly informing itself about Aboriginal children and
young people in the youth justice system.

Having accurate, current and detailed information
about Aboriginal children and young people in the
youth justice system is essential to providing them with
individualised and effective support. It is incumbent on
departmental agencies to support their workers to have
access to key information about the children and young
people under their care. This may mean ensuring that
caseloads do not prevent workers from engaging with
the detail on files, clarifying what is expected of
workers, or improving information management
systems to allow workers to easily input and extract
information about children and young people.®3®

535 In response to this, DFFH stated that Child Protection
has adequate systems and processes in place to record
information on the child’s file through the Client Relationship
Information System.

536 The broader impact of inadequate information management
concerning Aboriginal children and young people in the
youth justice system is that wider reporting and analysis

Information-sharing between Youth Justice
and Child Protection

Given that so many Aboriginal children and young
people are involved with both Child Protection and
Youth Justice, a strong collaborative relationship, with
effective inter-agency information-sharing, is critical.
The 2016 protocol addresses the ways in which Child
Protection and Youth Justice are to deal with children
and young people under the care of both agencies. It
refers to workers sharing information, communicating
effectively and resolving disputes quickly. As noted
above, the 2016 protocol has not yet been updated to
reflect the 2017 transfer of responsibility for Youth
Justice from DHHS to DJCS.

The Youth Justice Review identified poor service
coordination and communication between Youth
Justice and Child Protection®” and recommended the
establishment of an information-sharing protocol
between DHHS and DJCS,*® including a ‘positive
presumption’ whereby:

key information is shared in a manner that allows
both services to acquit their duty of care, with a lead
worker role agreed between the two services on a
case-by-case basis. This must also include the
funded out-of-home care provider where
applicable.5*

However, the Youth Justice Review also noted that ‘the
existence of a protocol alone does not ensure
collaborative practice’.540

We did not observe consistent, effective information-
sharing between Youth Justice and Child Protection
during the Taskforce case planning sessions. The 2017
machinery of government changes may have made
information-sharing between the 2 agencies more
challenging. However, it is clear from the findings of the

of systems data, trends and outcomes is limited. This is
explored in Chapter 4.2 ‘Data on Aboriginal children and
young people in the youth justice system’.

537 Armytage and Ogloff, Youth justice review and strategy, Part
2, p 40.

538 Recommendation 6.11: ‘To facilitate improved information
sharing between Child Protection and Youth Justice, DHHS
and DOJR must establish an information-sharing protocol
that takes account of the Victorian Protective Data Security
Standards 2016.”: Armytage and Ogloff, Youth justice review
and strategy, Part 2, p 42.

539 Recommendation 6.11, Armytage and Ogloff, Youth justice
review and strategy, Part 2, p 42.

540 Armytage and Ogloff, Youth justice review and strategy, Part
2,p 4.
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Youth Justice Review that coordination problems
predated these changes.%*!

Child Information Sharing Scheme, Child
Link and MARAM

In 2018, the Child Information Sharing Scheme was
introduced in Victoria. This scheme is intended to
promote early identification and intervention for at-risk
children and their families, and to encourage a cohesive
and integrated service response. The scheme includes
a legislative framework in the Child Wellbeing and
Safety Act 2005 (Vic) to enable specified agencies to
share confidential information ‘in a timely and effective
manner in order to promote the wellbeing and safety of
children’, if certain thresholds are met. The information-
sharing principles require responsible agencies to give
precedence to children’s safety and wellbeing, work
collaboratively, and support family relationships.5+?
Youth Justice, Child Protection and most ACCOs are
part of the scheme. Schools and a range of other
universal services became part of the scheme on

19 April 2021.543

A key component of the scheme is the Child Link
database, which will contain key information about
children and families and their involvement with
services. Authorised professionals will have access to
Child Link. Child Link will become operational by
December 2021.544

Victoria also has a Family Violence Information Sharing
Scheme, introduced following the Victorian Royal
Commission into Family Violence, as part of the
Multi-Agency Risk Assessment and Management
Framework (MARAM). MARAM sets out the
responsibilities of different workforces in identifying,
assessing and managing family violence risk. The
Family Violence Information Sharing Scheme enables
authorised organisations and services, including Youth

541 We also did not observe the existing protocol being applied
more broadly. For example, we did not see any evidence
of care teams making decisions about who would be the
lead case manager for children and young people involved
with both agencies, as directed by the protocol (DHHS,
Protocol between child protection and youth justice, p 3).
These issues are discussed further in Chapter 8.2 ‘The
responsibilities of Child Protection’.

542 Child Wellbeing and Safety Act, s 41U.

543 Department of Education and Training (DET), Child and

Family Violence Information Sharing Schemes, DET
website, 2021, accessed 20 April 2021.

544 Victorian Government, Child Link, Victorian Government
website, 2020, accessed 18 February 2021.

Justice, Child Protection and schools, to share
information about family violence risk.54

The Victorian legislative framework for information-
sharing gives agencies sufficient latitude to share
essential information to improve the quality of services
for Aboriginal children and young people involved in the
youth justice system. There does not, however, appear
to be a culture in Youth Justice, Child Protection or
DET of sharing information about Aboriginal children
and young people between agencies.®*® This would
appear to be symptomatic of the broader issue,
identified above, of a failure to collaborate.

Despite the various failures of collaboration, planning
and information-sharing described above, there were
instances in the Taskforce where agencies managed to
collaborate and achieve positive outcomes for children
and young people. These are discussed in the following
section.

Examples of effective collaboration

We are restrained by a broken system.
We have to find the way to navigate
through [all the different] roles. We
need to be bold, coordinate [and] work
through the hard stuff. — Barwon South
West (Geelong) regional forum

As long as everyone does their bit, we
can create a safety net between all
agencies to catch the young person
when they fall. — Eastern Metropolitan
regional forum

545 As noted in Chapter 3 ‘Overview of the Victorian youth
justice system’ (see Figure 3.4), Dhelk Dja: Safe Our Way
— Strong Culture, Strong Peoples, Strong Families is the
key Aboriginal-led agreement that commits the Victorian
Government, Aboriginal communities and Aboriginal services
to work together and be accountable for ensuring that
Aboriginal people, families and communities are strong,
safe, thriving and living free from family violence: Dhelk
Dja Partnership Forum, Department of Health and Human
Services (DHHS), Dhelk Dja: Safe Our Way — Strong
Culture, Strong Peoples, Strong Families, Victorian
Government, 2018, accessed 20 April 2021.

546 Although, during regional visits conducted through the
Taskforce and inquiry, the Commission did observe some
isolated examples of effective information-sharing where
agencies were co-located.
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Participants at Taskforce regional forums across
Victoria overwhelmingly expressed the view that
collaborative, individualised and holistic responses to
Aboriginal children and young people are critical.54
They also indicated that care teams should focus on
the young person’s strengths, aspirations and goals,
and not simply on assisting the young person to meet
conditions and complete orders. They should be led by
the agency with the most relevant practice area to the
young person’s primary needs.

Participants at regional forums also expressed the view
that flexibility and tailoring responses to a young
person’s individual needs are important. They felt that
trying to fit children and young people into
organisational and governmental ‘check boxes’ does
not work. Similarly, when systems dictate goals and
outcomes for young people, interventions are often not
successful.

Aboriginal organisations with which the Commission
consulted made similar points, emphasising the
importance of taking the time to get to know each
young person and understand their individual goals and
needs, build trust and provide support that is
embedded in culture. They also referred to the
importance of flexibility in working with Aboriginal
children and young people.

Our service is tailored to each young person —
it’s flexible. We are really flexible with hours and
work whenever the kids need us to. We work
extended hours — 10 am to 6 pm and every
second Saturday — so we can support the kids
when other services can’t. We have programs
every single day and the kids can come when
they need. — Dardi Munwurro

547 This is broadly consistent with an approach known as
‘collective impact’ — ‘a collaborative approach to addressing
complex social issues, consisting of five conditions: a
common agenda; continuous communication; mutually
reinforcing activities; backbone support; and shared
measurement.’: J Smart, Collective impact: evidence and
implications for practice, CFCA paper no. 45, Australian
Institute of Family Studies, Australian Government, 2017,
accessed 25 August 2020, p 1.

We use our brokerage to get the kids anything
they need - food for court, exercise equipment,
anything they need to keep them at home and in
a good spot. We will hang on to young people
until we feel they are no longer at risk. Our
workers are able to do things a bit differently,
working with what our young people need, for
example, facilitating access appointments with
the young person’s child... We go above and
beyond if we can — we care for community and
they are our kids and we don’t want to see them
suffer. You really want to work with young
Aboriginal people. There’s a lot of negativity
about our mob but we feel we can get the best
out of our mob. — BWAYS

Aboriginal organisations also referred to the importance
of collaboration between services.

We do above and beyond what we are asked to
do, but we do it because these young men need
it. Breaking down silos and having better
networks between 2 organisations [means]
better outcomes for clients. — Dardi Munwurro

BWAYS referred to the close working relationship it had
with the Youth Justice office in the Northern
Metropolitan region, which enabled the 2 organisations
to work collaboratively and provide better support for
children and young people overall.

The Taskforce case planning sessions also provided
examples of the potential for positive outcomes when
agencies collaborated and focused on the individual
needs of the young person, as illustrated in Mark’s
case.
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6.1 Collaboration

Mark

In one region, the Taskforce heard about
Mark, a young person who was missing at the
time of his case planning session, and in
breach of a supervised order and bail. At the
start of the session, there was an active
warrant out for Mark’s arrest, and Victoria
Police indicated that it would seek for Mark to
be remanded when he was found. Youth
Justice also indicated that it would not
support bail. Mark was in out-of-home care
and usually lived in a residential unit.

During the case planning session, Youth
Justice, Child Protection and Victoria Police
came together to formulate a bail plan to keep
Mark in the community. These agencies also
devised a longer-term plan to get Mark into
Bunjilwarra, a residential healing centre. These
2 actions were reflected in Mark’s case plan.
Mark was found shortly after the case
planning session, and was not remanded. At
the 8-week review of actions from this
session, most of Mark’s case plan actions had
been completed and he had commenced the
engagement process with Bunjilwarra. Mark’s
engagement with Bunjilwarra was variable,
but the care team continued to support his
attendance there as well as at other drug,
alcohol and mental health services.

Stakeholders expressed the view that in this
case it was powerful to hear police express
the same objectives as Mark’s support
services, namely that those supporting Mark
must use their best endeavours to keep him
out of custody.

~

The Commission observed other examples of novel,
multi-agency collaboration. In one case, a young
person’s parent had a substantial housing debt waived,
enabling her to provide stable accommodation for her
child. In this case, and others, the presence of senior
departmental executives at case planning sessions
appears to have been instrumental in achieving positive
outcomes. While such interventions were extremely

welcome, effective inter-agency collaboration should
not rely on the intervention of senior executives.

Though relatively rare, these Taskforce examples of
collaboration were encouraging, as they demonstrated
the capacity of agencies to work together to improve
outcomes for Aboriginal children and young people.

Victoria’s Common clients reform

In Victoria, the government has acknowledged that the
demand for justice and social services has risen
significantly in recent years and demands a different
way of providing services. It is therefore initiating
change through the Common clients reform.®* This
project aims to improve outcomes for people who use
justice, health and social services, and to reduce their
contact with the justice system through an integrated,
client-centred approach that focuses on meeting
‘whole of life’ needs.%* It has been informed by
consultation with DFFH and DJCS staff and service
providers, who identified several barriers to providing
improved outcomes for clients, including information-
sharing challenges, ‘siloed’ approaches to funding, IT
issues and a lack of shared accountability. These are all
issues encountered by the Commission during the
Taskforce.

Initially the reform focused on 4 priority groups who
access services across multiple systems due to the
complexity of their needs. These groups have since
been broadened to include other groups experiencing
vulnerability, such as people experiencing
homelessness and housing stress, financial instability,
family violence, mental ill-health and other complex
needs that can lead to poor outcomes and drive
engagement with acute services. Four demonstration
sites were initially established to progress the reform.
These are now being expanded statewide. Practical
changes being progressed to enable more effective
cross-portfolio ways of working include the shared use
of data, joint client outcomes, information-sharing and
the development of common workforce practices.®®

548 Victorian Government, Justice and social services (common
clients) reform, Presentation to Aboriginal Justice Forum, 21
February 2020.

549 Victorian Government, Justice and social services (common
clients) reform.

550 Information provided to the Commission by DJCS on 10
April 2021.
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The Commission supports the aims of this project, and
our recommendations in this part of the report are
consistent with those aims.

Collaborative and holistic responses in
other jurisdictions

Inter-agency collaboration is the hallmark of various
youth justice systems around the world. Jurisdictions
such as New Zealand and Scotland offer examples of
how youth justice systems can be based on a
foundation of holistic and child-centred care.®®' In both
jurisdictions, the youth justice system is underpinned
by a framework that promotes the shared responsibility
of the wellbeing and development of children and
young people across all relevant agencies. In the
absence of a broad framework of shared responsibility,
there are also jurisdictions that provide examples of
collaborative youth justice practice.®?

New Zealand

In 1989, prompted by the disproportionate
representation of Maori children and young people in
out-of-home care and youth justice, New Zealand
passed the Children, Young People and their Families
Act 71989 (renamed the Oranga Tamariki Act in 2017).
This legislation introduced a new model of youth justice
based on the principles of diversion, community- and
family-based decision-making, cultural flexibility and
collaborative practice.%s® Collaboration in the New
Zealand youth justice system is embedded in a number

551 Denmark, Sweden, Norway, Finland and Iceland also base
their youth justice systems on cross-agency collaboration
and holistic care. For example, Denmark uses the ‘SSP’
(schools, social services and police) framework, which
formalises a cooperative working relationship between
schools, social services, police and other partner agencies
working with children and young people, to develop local
responses to youth offending. Individual interventions for
children and young people involve a plan that maps out
how agencies will meet the needs of the child or young
person, which typically fall across the domains of education,
welfare, health and risk. Regular meetings monitor
individual interventions and information about the child or
young person is shared readily between partner agencies:
J Pedersen and B Stothard, ‘The Danish SSP model:
prevention through support and cooperation’, Drugs and
Alcohol Today, 2015, 15(4):231-242.

552 See for example, Wayne County, Michigan: Wayne County
Children & Family Services, Juvenile services reform in
Wayne County, Michigan [PDF], Wayne County Children &
Family Services, 2009, accessed 18 August 2020.

553 Ministry of Justice, Youth justice, Youth Court of New
Zealand website, 2019, accessed 22 November 2019.

of strategies and programs, 2 of which are discussed
briefly below.%%*

Youth Offending Teams, developed in 2002, bring
together representatives from Police, Oranga Tamariki
(the Ministry for Children), the Ministry of Health, the
Ministry of Education and community organisations on
a local basis to identify and share information about risk
factors for youth in each community, and work together
to address those risk factors.5® Youth Offending Teams
also often include members of local councils, non-
government organisations, iwi (tribe) and hapa (clan or
descent group), and schools.5®® These teams have
been effective in improving outcomes for at-risk youth
when members have good relationships with each
other and with broader community organisations and
leaders.%"

The Youth Crime Action Plan 2013-2023 was
developed by Oranga Tamariki, Corrections, the
Ministries of Education, Health, Justice and Social
Development, Te Puni Kokiri (the Ministry of Maori
Development) and Police. This plan commits partner
agencies to a new, more collaborative governance
structure led by a committee with representatives from
each partner agency, and to exploring opportunities for
better training (especially in cultural safety and
awareness), integration of service workforces, and
information-sharing between partner agencies.®®

One of the strengths of the New Zealand model is the
shared departmental responsibility for the wellbeing

554 In addition, the 2019 Prime Minister’s strategy for child and
youth wellbeing provides a new mandate and funding for
government agency collaboration and a focus on all aspects
of young people’s wellbeing, including within the youth
justice system: Department of Prime Minister and Cabinet
(DPMC), Child and youth wellbeing strategy, DPMC, New
Zealand Government, 2019, accessed 17 August 2020.
Twenty government agencies are required to collaborate to
deliver 75 primary and 49 supporting actions, backed by
$3.5 billion in funding under the 2019 Budget: Department
of Prime Minister and Cabinet, Current programme of
action, Child and Youth Wellbeing website, 2019, accessed
17 August 2020. The strategy provides a mandate from the
highest level of government for Oranga Tamariki to work with
other relevant agencies in improving outcomes for Maori
young people, including in the youth justice sector.

555 Ministry of Justice, Youth offending teams quide: youth
crime action plan 2013-2023 [PDF], Ministry of Justice,
New Zealand Government, 2014, accessed 20 November
2019.

556 Ministry of Justice, Youth offending teams guide.

557 A Harland and A Borich, Evaluation of youth offending
teams in New Zealand: research report, Ministry of Justice,
New Zealand Government, 2007, accessed 17 August 2020.

558 Ministry of Justice, Youth crime action plan 2013-2023:
report, Ministry of Justice, New Zealand Government, 2013,
accessed 17 August 2020, p 15.
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6.1 Collaboration

and development of children and young people, and
the strong commitment to collaborative, inter-agency
responses to youth offending. The Commissioner for
Aboriginal Children and Young People visited New
Zealand in 2020 with senior DJCS representatives and
observed this strong collaborative approach in action.

Scotland

Scotland’s 2015-2020 youth justice strategy,
Preventing offending: getting it right for children and
young people, prioritises the advancement of
Scotland’s ‘whole system approach for children and
young people who offend’.%° This approach was
developed in 2011 and involves streamlined and
consistent planning, assessment and decision-making
processes across all systems for young people who
offend.®® The whole system approach operates on the
principle that multi-agency groups should be able to
meet the needs of the child or young person. The
implementation and management of the whole system
approach is left to local regions, giving it the flexibility to
respond to demographic issues, available services and
regional differences.

Each of the 3 main policy strands under the whole
system approach — early and effective intervention,
diversion from prosecution, and reintegration and
transitions — employs a strong multi-agency approach,
which prioritises meeting holistic need.®' Each follows
a general formula of information gathering and sharing,
multi-agency meetings, appointment of a lead agency
or professional, and monitoring of interventions.
Agencies involved cover youth work, social work,
health, education and training, restorative justice, and
drugs and alcohol support.

A 2015 evaluation of the whole system approach found
that it had been a ‘galvanising factor’ in driving
improvements in partnership working, information-

559 Safer Scotland, Preventing offending: getting it right for
children and young people, Safer Scotland, The Scottish
Government, 2015, accessed 17 August 2020. This
strategy is underpinned by a whole-of-government strategy
called Getting it right for every child, which aims to help
children and young people ‘grow up feeling loved, safe
and respected so that they can realise their full potential’:
The Scottish Government, Getting it right for every child
(GIRFEC), The Scottish Government website, accessed 17
August 2020.

560 K Murray, P McGuinness, M Burman and S McVie,
Evaluation of the whole system approach to young people
who offend in Scotland, The Scottish Centre for Crime &
Justice Research, The Scottish Government, 2015, p 6.

561 Murray et al., Evaluation of the whole system approach to
young people who offend in Scotland, pp 10-11.

sharing and shared learning across agencies.>®
Further, practitioners consulted in the evaluation
believed that the whole system approach ‘facilitates
improved outcomes for young people through closer
multi-agency working, closer information sharing and
the strong incorporation of welfarist values in decision-
making and practice’, although the evaluation noted
that systematic evidence of individual outcomes was
difficult to obtain.56?

New South Wales - A place to go

A place to go is a pilot program operated out of
Nepean Police Area Command and the Parramatta
Children’s Court in New South Wales.® It aims to
provide young people in contact with the youth justice
system with support in accessing ‘holistic, strengths-
based, wraparound services which meet their
immediate and long-term needs’.*® It does this by
allocating a key worker who is connected with a team
of practitioners, including a cross-agency coordinator,
an accommodation provider, an adolescent specialist
family and community services manager, a court-based
multi-disciplinary team, and specialist community-
based positions in the Justice Health and Forensic
Mental Health Network with a focus on mental health
and drug health.

Eligibility for the program is based on locality but is
otherwise broad. Engagement is centred on holistic
goals that young people identify themselves. The key
worker assists the young person to navigate existing
service systems and access dedicated A place to go
services, working within the young person’s identified
goals and wishes. The key worker also acts as a single
point of contact for all referrals, and continues to work
with the young person until their goals are achieved or

562 Murray et al., Evaluation of the whole system approach to
young people who offend in Scotland, p 7.

563 Murray et al., Evaluation of the whole system approach to
young people who offend in Scotland, p 7.

564 A place to go is part of the 2016 ‘Their futures matter’
reforms to improve outcomes for vulnerable children, young
people and families in New South Wales. These reforms were
introduced to address whole-of-system issues identified
in the 2015 Independent review of out-of-home care: D
Tune, Independent review of out of home care in New
South Wales: final report [PDF], NSW Government, 2015,
unpublished, accessed 17 August 2020. The review resulted
in the NSW Government trialling a ‘cohort approach’, where
wraparound supports are designed to meet the needs of a
particular cohort, for example, children and young people in
contact with the youth justice system.

565 Communities & Justice, A place to go, NSW Government
Communities & Justice website, accessed 17 August 2020.
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they age out of the program (there is no fixed period of
engagement).

The program facilitates inter-agency case panel
meetings that provide case oversight and ensure that
coordination and collaboration between agencies is
maintained. This is supported by director-level meetings
to discuss and resolve any agency barriers that arise.

The program has access to its own brokerage, which
can be used to pay for services and assessments that
are not readily available in the community, such as
speech therapy, driving lessons and significant dental
work. It also has a 4-person therapeutic home as a
transitional accommodation option, available to young
people who have no other housing options.®%¢ The
program auspices after-hours support through a
community organisation. This support complements
other roles in the program that focus on improving
interactions between police and young people in the
area.

A formative review of A place to go found that the
initiative is well-designed to meet the needs of the
target cohort and has great potential to make a
significant positive impact for young people. Key to this
is cross-agency collaboration and coordination, and the
flexibility needed to deliver a holistic, multi-disciplinary
service response for young people. The most
commonly identified success factors included:

e therapeutic, trauma-informed, short-term
accommodation for young people who are unable
to return home (including those in out-of-home
care), while longer-term planning is undertaken

e the key worker function, providing intensive case
management to support young people in setting
and achieving their goals through a trusting and
positive relationship, utilising a trauma-informed,
strengths-based approach

e a multi-disciplinary approach, flexibility to respond
to young people’s complex needs beyond agency
silos, and availability of brokerage funding to ensure
that young people are able to access the right
services at the right time.

566 The home is set on several acres and is staffed by trauma-
informed, therapeutic workers. It promotes healing and
decompression, and further linkages can be provided to
other services. The accommodation also includes support
to transition to long-term accommodation, and aftercare
support is provided for up to 12 weeks to assist young
people to maintain their longer-term accommodation.

At the time of writing, an outcomes evaluation of A
place to go by the University of New South Wales was
in its final stages.

Improving inter-agency responses to
Aboriginal children and young people in
Youth Justice

The Commission’s findings highlight the need for a
different approach to supporting Aboriginal children and
young people in the youth justice system.

The principles underlying the A place to go integrated
case management program in New South Wales
closely align with the Our way principles of child-
centred, strengths-based, holistic care and support.
Further, the ‘cohort approach’ of A place to go is an
approach that is already being trialled by the Victorian
Government in the Common clients reform.

On this basis, we recommend the establishment of a
Victorian pilot based on A place to go for Aboriginal
children and young people in the youth justice system.
The pilot should be designed and implemented in
partnership with relevant Aboriginal organisations,
which must play a central role in ensuring that the
program is grounded in Aboriginal approaches to
wellbeing, care and support. We suggest that the pilot
be established in at least 2 regions with high numbers
of Aboriginal children and young people on Youth
Justice orders.

One of the central features of A place to go is the
allocation of a ‘key worker’ to every child and young
person in the program, to help them navigate and
access the service system, and act as a single point of
contact for referrals. The key worker is allocated
according to the young person’s needs, goals and
preferences. Ideally, each key worker in the Victorian
pilot would be Aboriginal, although this may not always
be possible.

In addition, where a child or young person already has
a trusted relationship with a Koori Youth Justice worker,
a cultural mentor or another Aboriginal worker, that
trusted person should be included in inter-agency
meetings arranged through the program (see the
discussion and recommendations in Chapter 6.2
‘Relationships with workers’ concerning the
involvement of trusted workers in Youth Justice
planning and decision-making).

Not all youth justice system—-involved Aboriginal children
and young people would have access to the
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6.1 Collaboration

recommended case management pilot program.
Accordingly, other measures to improve collaboration
are needed. At the Taskforce regional forums,
participants indicated that stronger governance and
oversight of care teams dealing with Aboriginal children
and young people would help to address system
fractures and provide a safeguard to ensure that young
people did not fall through gaps.

One model for providing such governance and
oversight is the model adopted for the Taskforce case
planning sessions. Despite the relatively low completion
rate for actions arising from these sessions at the
8-week review (46%), those involved in the process
generally felt that there were significant benefits to
meeting to identify and address the specific needs of
Aboriginal children and young people involved with
Youth Justice.%®” Stakeholders told the Commission
that the process enabled the various agencies and
community members to come together, identify
options, discuss barriers and develop strategies for
achieving positive outcomes.

The Youth Justice Strategic Plan commits to the
delivery of a ‘High Risk Panel to oversee and support
the most complex and high-risk young people in
custody and the community’, and also refers to the
continuation of Multi-Agency Panels, which currently
operate in different regions of Victoria and bring
together representatives from schools, Victoria Police
and relevant departments and agencies.®® While these
panels are welcome initiatives, they do not focus
specifically on Aboriginal children and young people.

In April 2021, DJCS advised the Commission that an
allocation of $1.2 million from the 2020-21 State
Budget will be used to establish Aboriginal Case
Management Review Panels, based on the Taskforce
case planning sessions, to support and monitor case
planning for Aboriginal children and young people in the
youth justice system who have complex needs. DJCS
also advised that all children and young people whose
cases were considered by the Taskforce will be the
subject of consideration by these panels.

Consistent with the Taskforce case planning sessions,
the Aboriginal Case Management Review Panels
should:

567 This calculation does not include actions arising from the
Taskforce case planning session held for one young person
who withdrew from the Taskforce process after the 8-week
review.

568 DJCS, Youth Justice Strategic Plan 2020-2030, p 28.

¢ be chaired by a senior Aboriginal person

¢ include senior representatives of relevant
departments and service providers

e adopt a strengths-based approach

e give due weight to the views of the child or young
person

e have culture at their centre.

During the Taskforce and the inquiry, youth justice
system stakeholders also told the Commission that
they wanted ongoing opportunities to bring together
agencies and organisations in their regions to discuss
and improve responses to local youth justice issues for
Aboriginal children and young people. They saw
opportunities for collaboration as key to solving
Aboriginal over-representation in Youth Justice.

We agree that regular, regional youth justice forums
would enable services working with justice system—
involved Aboriginal children and young people to focus
on collaboration and system improvements by:

e providing a community of practice where expertise
and knowledge is shared

e discussing new initiatives and developments in the
sector

e piloting programs

e consulting with Elders and community members
and learning from their expertise

¢ Duilding relationships between agencies, including
2-way learning between Aboriginal and mainstream
agencies, particularly in relation to culture

¢ introducing and upskilling new staff.

We recommend that careful attention be paid to the
terms of reference for, and membership of, these
forums in order to best capture and represent the
needs of Aboriginal children and young people.
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That the Victorian Government pilot in at least 2 regions
an integrated case management program for Aboriginal
children and young people in the youth justice system,
based on A place to go.

That Youth Justice ensure that the proposed Aboriginal
Case Management Review Panels are chaired by a
senior Aboriginal person, include senior representatives
of relevant departments and service providers, adopt a
strengths-based approach, give due weight to the
views of the child or young person and place culture at
their centre. The panels should be monitored at
Secretary level by all relevant departments to ensure
collaboration and accountability in relation to nominated
actions, and to identify and address any systemic
issues that arise. The panels should be established in
consultation with the Commissioner for Aboriginal
Children and Young People.

That Youth Justice establish regular regional Koori
youth justice forums with local justice partners and
social services.
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6.2 Relationships with workers

Finding 8

Aboriginal children and young people are
able to receive better support and feel
more connected to services when they
have a trusted, reliable adult in their lives
who is able to advocate for their needs. In
many cases, this will be an Aboriginal
worker.

Every young person needs a trusted
adult in their life. — Eastern
Metropolitan regional forum

The importance of trusting
relationships

It is well established that trusting and consistent
relationships with workers are a key factor in engaging
and supporting children and young people.®® The
Commission has previously highlighted the importance
of trusted relationships for children and young people
with Child Protection involvement.5° Such relationships

569 Australian Youth Affairs Coalition, The AYAC definition of
youth work in Australia, Australian Youth Affairs Coalition,
NSW, 2013, accessed 17 August 2020; P Mendes, S
Baidawi and PC Snow, Good practice in reducing the over-
representation of care leavers in the youth justice system.
Leaving care and youth justice — phase 3 report, Monash
University, Melbourne, 2014; Baidawi and Sheehan, Cross-
over kids; B Lewing, L Doubell, T Beevers and D Acquah,
Building trusted relationships for vulnerable children
and young people with public services, Early Intervention
Foundation, London, 2018, accessed 25 September 2020.

570 Commission for Children and Young People, In our own
words, p 268. See also recommendation 5 in In our own
words, ‘Provide a single point of contact/key worker for all
children and young people in care’.

are equally important for Aboriginal children and young
people in the youth justice system.5”!

Relationships with workers can enable change, by
allowing young people to form connections that
promote social inclusion and development.5? Research
into risk and protective factors for Aboriginal young
people in New South Wales found that young people
who reported ‘having someone to talk to if there was a
problem’ were less likely to encounter difficulties.®”®
Research also indicates that Youth Justice workers
who have good relationship skills and form a
‘therapeutic alliance’ with the young people with whom
they work can have a positive effect on the recidivism
rates of those young people.5"

To achieve good outcomes in the youth justice system,
it is also essential to hear children and young people’s
views on supports and interventions.®”® While it is
accepted best practice for Youth Justice workers to
elicit young people’s voices in case planning, it is not
always possible for young people to directly participate

571 B Byrne and S Case, ‘Towards a positive youth justice’,
Safer Communities, 2016, 15(2):69-81.

572 Byrne and Case, ‘Towards a positive youth justice’, p 76.

573 C Young et al., ‘The prevalence and protective factors for
resilience in adolescent Aboriginal Australians living in urban
areas: a cross-sectional study’, Australian and New Zealand
Journal of Public Health, 2018, 43(1):8-14.

574 C Trotter, Effective community-based supervision of
young offenders, Australian Institute of Criminology,
Australian Government, 2012, accessed 17 August 2020,
pp 2, 6; J Bonta et al., ‘An experimental demonstration of
training probation officers in evidence-based community
supervision’, Criminal Justice and Behavior, 2011,
38(11):1127-48; C Trotter, ‘The impact of different
supervision practices in community corrections’, Australian
and New Zealand Journal of Criminology, 1996, 29(1):29-46.

575 DH Drake, R Fergusson and DB Briggs, ‘Hearing new
voices: re-viewing youth justice policy through practitioners’
relationships with young people’, Youth Justice, 2014,
14(1):22-39; P Morrison and R Gibson, Promoting young
people’s participation, University of Strathclyde, Glasgow,
2017; R Little, ‘Participation and practice: youth justice’,
Eurovista, 2015, 3(3); Safer Scotland, Preventing offending,
p12.
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in case management meetings and decisions.®”® In
such situations, evidence suggests that directly
involving a trusted person who knows the child or
young person and their needs is vital to effecting
change.®”"

For many Aboriginal children and young people, this
trusted person is someone other than a Youth Justice
worker. Before discussing Aboriginal children and

young people’s connections with Youth Justice workers
and Aboriginal workers, we first outline the qualities of a

trusted worker.

The qualities of a trusted worker

Aboriginal children and young people involved in the
youth justice system (n = 51) and their families (n = 4)
told the Commission about the importance of workers,
and the difference a good worker can make in their
lives. They identified the key attributes of a trusted
worker as being someone who is caring,
understanding, reliable, consistent, respectful and
attentive to needs. A good worker also listens,
communicates effectively and assists with practical
supports. Children and young people in the out-of-
home care system have identified similar attributes as
essential in their relationships with workers.5®

Overwhelmingly, Aboriginal children and young people
told us that what matters is knowing that their worker
cares, and is making an effort to build a genuine
connection with them.

A good worker is someone who actually cares.
When I’'m upset, [my worker] talks to me and
actually cares. — Aiden, 17

[My worker] is a good person. He’s very
supportive and he tries. It matters that he cares.
— Derryl, 16

576 Youth participation in the youth justice system is discussed in

more detail in Chapter 6.3 ‘Participation in the youth justice
system’.

577 HM Inspectorate of Probation, Desistance and young
people: an inspection by HM Inspectorate of Probation
[PDF], HM Inspectorate of Probation, Manchester, 2016,
accessed 17 August 2020.

578 Commission for Children and Young People, In our own
words, pp 246-250.

Aboriginal children and young people said that they
want to be treated like people, not clients. They want
their workers to listen to them and understand them.

My case manager for [community service
organisation], he’s good. He’s proactive, he
understands and relates well. — Callum, 17

[My worker] connects. He wasn’t so like, ‘You fit
in my box’. A shit worker, they don’t listen to your
needs... they think they know what’s best for
you. They don’t look at the full picture.

- Summer, 18

Aboriginal children and young people and their family
members also told the Commission that they want
workers who are reliable, consistent, organised and
able to help in practical ways. They value workers who
communicate regularly and effectively with them,
especially during periods in custody, and with whom
they have longstanding relationships.

My YdJ [Youth Justice] worker is real organised.
Whenever | need something, he tells me to call
him and he’ll get me what | need, like someone
on my phone list or my visit list. Staff are real
slow with stuff like seeing a psych and getting
meds, but my YJ worker can get it for me right
away. — Pakap, 16

He’s good. | just gotta call him up and he’ll pick
me up, take me for a feed. — Ronan, 15

[Worker] from the co-op is great and has known
our family for years. She’s the most consistent
person in our lives. — Mum

They were good to me cos | knew them. | just
see them around and | knew one of the workers
there, one of the girls. | had to go to court and
she seen me there a few times. — Sequoia, 17
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6.2 Relationships with workers

I had a case manager that seen me grow up, she
knew me since | was a young fella. She cares
about me. She’s sick of seeing me locked up.
She even helped me get a house when | was
living on the streets. — Watjpa, 22

[A good worker will] check in once a week.
— Macy, 23

Conversely, Aboriginal children and young people told
the Commission that they did not value workers who
were unreliable, inaccessible and unhelpful.

Workers gotta stop promising. If they can’t keep
a promise, they shouldn’t make one. Stop
promising things if you’re not going to do
anything. — Caleb, 18

I don’t get support when | ask for it. But when
they want to talk, they come. — Djiran, 19

My worker hasn’t answered the phone in 2
weeks. | don’t know what’s going on.
— Cadell, 17

Stuck in [custody], receiving no info about what
they are doing. — Jamil, 16

At the Taskforce regional forums, participants echoed
many of these views. They indicated that trusting
relationships between workers and Aboriginal children
and young people require workers to be consistent and
reliable, and to have sufficient time to build genuine
connections. They noted that building rapport with a
young person who has experienced complex trauma
can take time, and that trauma can be exacerbated by
frequent changes in a young person’s worker. It was
acknowledged in some regions that they have not
always provided consistency in this regard for their
young people.

Participants at regional forums also recognised that an
important part of engaging Aboriginal children and
young people is committing to assertive outreach and
taking extra steps such as helping them get to

appointments — waking them up, getting them out the
door, driving them there — and having appointments at
locations where they feel comfortable. This is the sort
of assistance that Aboriginal children and young people
told the Commission they valued.

While some Youth Justice workers are able to build
trusting relationships with Aboriginal children and young
people and provide this kind of support, this is not
consistently the case.

Relationships with Youth Justice
workers

The Youth Justice Case Management Evidence Base
highlights the importance of relational work with
children and young people, and identifies such work as
vital to effective intervention.®” This is reiterated
throughout specific practice guidelines. According to
the Engagement practice guideline, the establishment
of a ‘therapeutic alliance’ between a case manager and
a child or young person is often the most effective
component of case management, because ‘it exposes
young people to healthy and authentic relationship
patterns, which many may not have previously
experienced’.58

In addition, Youth Justice practice documents
encourage workers to adopt and display many of the
attributes valued by Aboriginal children and young
people (outlined above). For example:

Established trust with the Youth Justice population is
a complex task. Many young people in Youth Justice
have experienced poor relationships with adults and
have been hurt by the people who should have
protected them. Being open, honest and consistent
is vital. This means following through on
commitments, keepfing] appointments and only
promising what can be delivered.®®

Despite this, Aboriginal children and young people told
the Commission, and the Commission observed
throughout the Taskforce, that relationships between
Youth Justice workers and Aboriginal children and
young people were varied. While some Aboriginal

579 DJCS, Youth Justice Case Management Evidence Base,
p 38.

580 Department of Justice and Community Safety (DJCS),
Engagement: Youth Justice practice guideline, DJCS,
Victorian Government, unpublished, accessed 27 August
2020, p 9.

581 DJCS, Youth Justice Case Management Evidence Base,
p 40.
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children and young people reported feeling connected

to their Youth Justice worker, others did not. Aboriginal

children and young people did not always appear to
have a therapeutic alliance with their Youth Justice
worker, 582

Twenty-five Aboriginal children and young people spoke

positively about their experiences with Youth Justice
workers, indicating that they were supportive, helpful
and organised, and provided material supports. Trust,
communication and longevity were features of positive
relationships with Youth Justice workers.

[My YJ worker], she understands me. We get
along pretty well and understand each other.
— Watanom, 19

Mine was really good - all the support, non-
judgment, them just listening. Just someone
who actually cares and doesn’t want to see you
or any young person in that predicament.

- Grace, 20

YJ is good because they bought me a tracksuit,
runners. | have to go see them, have lunch with
them, and it’s pretty good. — Jamil, 16

YJ is good. They help me out. They give me myki
cards when | need them. That lady, she been
with me for years — for 6 years — she’s good.

— Drew, 19

Had the same YJ worker for years. | would just
keep reoffending. She’s a good worker. She has
saved my arse so many times. I've thanked her
so many times. — Seth, 16

Other Aboriginal children and young people expressed

mixed feelings about Youth Justice workers, particularly

in terms of delivering outcomes.

582 The Commission also observed no evidence of Aboriginal

children and young people having a therapeutic alliance with

their Child Protection workers.

[My YJ worker] was alright. Don’t think she was
that helpful though. — James, 18

I had a YJ case worker. She was good... But
when she said she was going to take me to TAFE
and shit, she didn’t do much. Maybe get me
more involved in education stuff — that’s what |
needed at the time. I’'m only just getting back on
track now. — Blair, 17

Sixteen Aboriginal children and young people referred
to negative experiences with Youth Justice workers.
Commonly expressed themes were that Youth Justice
workers were unreliable, inaccessible and uninterested,
and lacked sufficient time for children and young
people. Many of these young people felt that their
Youth Justice worker didn’t do their job properly, didn’t
listen, and failed to help them with their needs.

[My Youth Justice worker] doesn’t really get it. |
needed help with ice. She didn’t give me help.
Said | shouldn’t have bail cos | was on ice.
Shouldn’t have asked her for help anyway. I've
proved | can do it, but they all sit there like |
haven’t done anything in my life. They need to
pay attention to the work I’'m doing for my life,
listen to me. — Harley, 19

They were pretty shit. They didn’t listen. Stuck
by the rules. They didn’t do nothing for you
unless they got told to. | had to go see them —
they wouldn’t come see me. They just didn’t help
me at all. - Vincent, 17

She sometimes forgets stuff that we ask her to
do, or we make appointments and she doesn’t
show up. She doesn’t come sometimes, so |
don’t go to appointments because she doesn’t
come to mine. | hate her. | don’t want that YJ
worker. She should ring me if she’s not coming
to appointments. She forgets everything.

— Dion, 15
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6.2 Relationships with workers

I’'ve been trying to call my YJ worker to get a plan Some workers appeared to focus on ‘surface-
and my lawyer, but YJ don’t answer. — Cadell, 17 level’ problems or issues, without seeking to
understand the factors that might be contributing
to them. For example, some Youth Justice
workers referred to children and young people as
having a ‘disorganised lifestyle’, without
acknowledging broader, underlying factors such
as the lack of a stable home.

Aboriginal children and young people also referred to
having many different workers, although this was not
limited to Youth Justice. Relationships with Child

Protection workers are examined in Chapter 8.2 ‘The

responsibilities of Child Protection’.
Similarly, some Youth Justice workers referred to

young people’s ‘difficulty in managing family
relationships’ and ‘irregularity in attending
appointments’ as barriers to completing case
plan actions, without exploring the possible
reasons for such barriers or acknowledging the
complex reality of many young people’s lives.
‘Negative peer associates’ were often identified
as a causative factor for offending behaviour,
without any corresponding reference to factors
that might drive such associations, such as an
unstable home environment or a lack of a sense

| have had... 3 Youth Justice workers in the last 8
months. — Cameron, 17

Seeing YJ worker and another 2 to 3 youth
workers in the same week and they are all
basically asking you the same things. They never
come to me. They never make any effort.

- Watanom, 19

The Taskforce case file review revealed that, throughout of belonging.

their involvement with Youth Justice, 21 Aboriginal In many cases, ‘lack of motivation’ was listed as
children and young people had had between 6 and 10 a barrier to the young person’s engagement with
Youth Justice case managers each, and 6 had had more services, without acknowledgment of the impact
than 10 case managers each. There was also a high of childhood trauma. Participants at Taskforce
turnover of Youth Justice staff apparent within the span regional forums similarly noted that young people
of the young person’s current youth justice order, with in the youth justice system are often described as
only 58% of young people retaining the same case being ‘disengaged’, ‘unmotivated’ and ‘having
manager for their current order. A high turnover of their walls up’. Participants at the Shepparton
workers limits opportunities to build trusting relationships forum expressed the view that agencies need to
with Aboriginal children and young people and can lead ‘unpack’ why a young person is ‘unmotivated’ or
to their disconnection from the service system. ‘not confident’. It is well established that the

. . . effects of trauma on behaviour are significant and
Observations of concerning attitudes complex. 5

towards Aboriginal children and young

. . . In one Taskforce case, ‘limited motivation to
people in the youth justice system

change and cognitive functioning’ were described

During the Taskforce, the Commission observed some as barriers for a child under the age of 14 years
Youth Justice and Child Protection workers make with an intellectual disability. Similarly, another
statements about Aboriginal children and young people young person’s intellectual disability was said to
which appeared to indicate a lack of understanding of impact their engagement with services. One case
the complex drivers of their offending behaviour. These planning document stated that ‘mental health
statements were often made in the context of case and disability are barriers to engaging in cultural
planning sessions. The Commission also observed activities’. In another case, ‘motivation’ was
some concerning statements made by Youth Justice in identified as a barrier to school attendance for a
written materials provided in respect of individual young young person with a learning disability, without
people, either as background material to assist in any plan as to how this might be overcome.

preparing for case planning sessions, or in the context
of 4- and 8-week updates on case plans. Examples are

set out below. -
583 See Sentencing Advisory Council, Crossover kids, Report 3.
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Such statements about barriers may be factually
accurate. However, in our view, they indicate a
systemic failure to look beyond immediately identifiable
‘problems’ to understand the complex needs of
Aboriginal children and young people and the drivers of
their offending behaviour, and to work collaboratively to
identify solutions.®® This lack of focus on problem-
solving can have a highly detrimental impact on the
self-esteem of children and young people, and
indirectly convey the notion that responsibility for
difficulties (and consequently for overcoming them, and
ceasing offending behaviour) lies predominantly with
the children and young people themselves. It can also
convey blame.

Ever since | had the accident, they treat me like |
killed someone, like a murderer. They treat me
like real shit. — Logan, 16

People are more likely to tell you the truth if
you’re open with them, rather than interrogating
them and making them feel insignificant.

— Hayleigh, 21

Ya just get drilled and drilled and drilled, [with
workers] telling you what you can’t do, and that’s
why I'm here right now. — Leroy, 14

Research indicates that this kind of approach fails to
place proper weight on factors such as vulnerability by
virtue of age and immaturity, and reliance on adults for
access to support, guidance and opportunities.%®® For
Aboriginal children and young people, this kind of
approach fails to recognise the larger socio-economic,

584 See the work of Dr J Stuart Ablon and colleagues in relation
to the ‘collaborative problem-solving’ approach for working
with children and young people with challenging behaviours.
This work is premised on the notion that children do well if
they can, and that those with challenging behaviours lack
the skills rather than the will to behave well, and as such
are ‘tragically misunderstood and mistreated’. Rewards and
punishments do not work for such children. Collaborative
problem-solving focuses on building skills like flexibility,
frustration tolerance, and problem-solving, rather than simply
seeking to motivate children to behave better: Think:Kids,
Rethinking Challenging Kids, Collaborative Problem Solving

(CPS), Think:Kids website, 2021, accessed 1 March 2021.

585 S Case and K Haines, ‘Children first, offenders second,
Positive promotion: reframing the prevention debate’, Youth
Justice, 2015, 15(3):226-239, p 232.

historical and political contexts that affect their lives on
a daily basis.

This approach also risks placing unrealistic
expectations on Aboriginal children and young people
to take responsibility for their own welfare. Participants
at the Northern and Western Metropolitan regional
forums commented on the unrealistic expectations
placed on Aboriginal children and young people in the
youth justice system, with little consideration given to
the emotional and cultural loads they carry or the
additional stressors and complications in their lives.
Twenty-seven young people told the Commission
about their experiences of having such expectations
placed on them.

Everything was so hard. | was trying to get my
son back because DHHS got involved and he
was in my nan’s care, and | had to get drug tests,
meet with YJ, a drug and alcohol counsellor and
VACCA, and then at the end of it, it was too
many people. | wanted to see my son, but | was
on curfew, and after all my appointments, |
couldn’t see my son. — Monica, 17

Making it into town when there was no
transportation. Getting up on time. | guess |
could say that it was on me too. | could have
made more of an effort, | guess. It would have
helped if | had someone helping out. — Kirrae, 22

I had to have a matter heard in [another town]
without support to travel. Travelled with my mum
and | stayed with Aunty. If my Aunty wasn’t
there, we would’ve been sleeping in the car. If |
didn’t show up at court | would’ve got 3 months
[for breaching my order]. — Nataya, 21

Similar examples are discussed in Chapter 12.2 ‘Bail
and remand’ and Chapter 12.5 ‘Community orders
supervised by Youth Justice’, in the context of the
difficulties Aboriginal children and young people face in
complying with the conditions of bail and community
orders.
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6.2 Relationships with workers

Deficit discourse or strengths-based
approaches

The Youth Justice Engagement practice guideline
states that the quality of the relationship between the
Youth Justice case manager and the child or young
person is a ‘crucial determinant’ of effective case
management, and emphasises the importance of
establishing trust.®® It also requires case managers to
‘make it clear to young people that their behaviours are
not being judged, especially when they fail to meet an
objective’ .58

However, this practice guideline also warns Youth
Justice workers of ‘traps that can emerge’, and advises
them to be aware of a range of ‘personas’ that young
people can project in case management sessions.
These include:

e ‘The Joker’, who is ‘always joking’ and who ‘seeks
to control by making you their audience’%®

e ‘The Bully’, who ‘blames you and others for their
situation” and ‘wants to frighten you’®®°

e ‘Slippery’, who uses charm ‘to intimidate and/or
unnerve you’.5%®

Such guidance tends to pathologise children and
young people, and to reduce them to stereotypes. It
has the potential to encourage workers to view children
and young people negatively, and as ‘offenders’, rather
than as unique individuals who are capable of change
with the right support. Negative labels have the
potential to alter how children and young people see
themselves, and how others see them.5!

As discussed in Chapter 1 ‘About this report’, the way
we speak to and about Aboriginal children and young
people matters. ‘Deficit thinking’ or ‘deficit discourse’ is
a mode of thinking about Aboriginal people which has
been shown to reinforce negative stereotypes and
undesired behaviours, inhibit the use of alternative
solutions, limit the provision of opportunities that
facilitate growth and thriving, and create barriers to
improving outcomes.®®? In contrast, ‘strengths-based

586 DJCS, Engagement, p 4.
587 DJCS, Engagement, p 7.
588 DJCS, Engagement, p 15.
589 DJCS, Engagement, p 16.
590 DJCS, Engagement, p 17.

591 D Saleebey (ed), The strengths perspective in social work
practice, 2nd edition, Longman, New York, 1997.

592 Fogarty et al., Deficit discourse and strengths-based
approaches, p 4. See also Paradies et al., The impact of
racism on Indigenous health in Australia and Aotearoa; Priest

approaches’ focus on the positive attributes and
capabilities of individuals, families and communities.>?

Many participants at the Taskforce regional forums
strongly advocated the adoption of a strengths-based
approach in working with Aboriginal children and young
people in the youth justice system. The Mildura and
Bendigo forums reflected on the successes care teams
in these regions had achieved by employing a
strengths-based approach. Staff at Dardi Munwurro
told the Commission about the strengths-based
approach to their services:

Every single person in [the young person’s] life
can tell you what’s wrong with that kid. But we
see them for who they are and their strength. We
see cases of when someone should have
intervened and they didn’t... what they chose to
do is look at the label... rather than listen to the
young person. — Dardi Munwurro

The positive impacts of such an approach were
reflected in young people’s experiences:

[My worker] really gave a fuck. He was one of the
best people in my life — he helped me good.

Like, even now — if he sees me, he’s like, ‘You
have so much potential’. He still cares about me.
— Karrwin, 20

Improving relationships between Youth
Justice workers and Aboriginal children
and young people

The inquiry revealed examples of positive, trusting
relationships between Aboriginal children and young
people and their Youth Justice workers. However, we
also heard from young people who did not feel that
they had therapeutic relationships with their Youth
Justice workers. As outlined above, the Commission
observed patterns of discourse on the part of some
workers during the Taskforce case planning sessions
which appeared to indicate a greater focus on
‘problems’ and barriers, than on solutions based on
young people’s strengths and needs.

et al., ‘Racism and health among urban Aboriginal young
people’.

593 Nissen, ‘Bringing strength-based philosophy to life in juvenile
justice’, p 41.
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It is crucial that Youth Justice workers build trusting
relationships with the Aboriginal children and young
people with whom they work. This should be the case
even where the child or young person has a trusting
relationship with a Koori Youth Justice worker or
another Aboriginal worker (relationships between
children and young people and Aboriginal workers are
discussed in the following sections). While Youth
Justice practice guidelines refer in some detail to the
importance of building a therapeutic alliance with
children and young people, this does not appear to be
the subject of specific training for Youth Justice staff.

It is also important that Youth Justice workers avoid
deficit-based thinking and discourse with respect to
Aboriginal children and young people. Strengths-based
approaches have much to offer in the youth justice
system. The Commission observed examples in
Taskforce case planning sessions where possibilities
were identified with respect to supports, programs and
opportunities when alternative, strengths-based
perspectives were adopted. Such approaches are
consistent with, and promote, the Our way vision
outlined at the beginning of Chapter 6.

That Youth Justice ensure that its staff are adequately
resourced and trained to comply with practice
guidelines focused on building trusting, stable and
therapeutic relationships with Aboriginal children and
young people. In particular, Youth Justice staff should
be equipped to understand and respond to different
behaviours in Aboriginal children and young people,
and to apply a culturally safe and trauma-informed
approach.

That Youth Justice review its policies, guidelines and
training to ensure that they do not promote ‘deficit
discourse’ with respect to Aboriginal children and
young people, and consider the adoption of a
strengths-based framework for case management of
Aboriginal children and young people.

Relationships with Aboriginal workers

Aboriginal children and young people in the youth
justice system often develop a trusted relationship with
an Aboriginal worker.®** Nineteen children and young
people told the Commission about their strong
connections with an Aboriginal worker.5%

[A Koori Youth Justice worker] is more for us.
They support us more. Youth Justice do it
because it’s their job. — Zaine, 19

He associates with not just us, but more people.
He sits down and has a yarn with ya about what

you need and always finds a way to help out and
stuff. — Blair, 17

There’s another brother boy here — he’s a Koori
youth worker. | go through him cos | know him
really well. — Bodhi, 23

Many young people felt that Aboriginal workers could
relate to them due to a shared understanding of
experiences and context.

I’'ve had Aboriginal workers. That makes a
difference. They can relate to what’s going on.
- Macy, 23

It’s probably better if they’re Aboriginal. You
relate to them more. — Carson, 19

[My Aboriginal worker], she really gets it and she
knows how to get a point across... It’s good to
have an Aboriginal worker. — Caleb, 18

594 As noted later in this chapter, this could be a Koori Youth
Justice worker, an Aboriginal Liaison Officer, a cultural
mentor or another Aboriginal worker in a community
organisation.

595 Twenty-seven children and young people spoke about
Aboriginal workers generally.
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6.2 Relationships with workers

Give people a chance to work in Youth Justice
who’ve been through it, with that understanding.
Give them job opportunities and it’s win-win.
Get workers who can relate and know what it’s
like. — Harley, 19

Young people (n = 8) spoke about the importance of
culture and the ways in which their workers connected
them to culture.

He’s reconnecting me with culture. | haven’t had
much experience with culture before. We go out
bush. I'm always happy to get my feet dirty.

— Ruan, 14

[Elder and worker] is a great man. Everything he
says is the right thing. He stands up for his
culture. He has a strong spirit and is proud to be
Aboriginal. — Malkar, 19

At many Taskforce regional forums, participants noted
that their children and young people engaged
particularly well with Aboriginal workers. Participants at
the Bairnsdale and Shepparton forums said that these
relationships were often the most trusted, stable and
consistent relationships in a young person’s life.
Participants at Bairnsdale also commented that
increasing the number of Aboriginal workers and the
stability of this workforce was important for the
operation of the broader youth justice system in that
region. This was echoed in Bendigo, Ballarat,
Shepparton and Morwell.

Several regions noted that the strengths of Aboriginal
workers include their ability to engage with children and
young people as individuals, and provide holistic
support without judgment, while being embedded in
the community. Agencies at the regional forums
acknowledged that strong, trusting relationships
between Aboriginal workers and children and young
people can also assist agencies in engaging with those
children and young people.

Importantly, stakeholders in Shepparton indicated that
Aboriginal workers require extra support, as they are
not able to ‘leave work at work’, and this takes a toll. In
addition, they often perform assertive outreach with
Aboriginal children and young people. Regions noted

that Aboriginal workers are stretched in this regard, and
that the sector needs more of them.

In several regions, there was particular praise for the
Koori Youth Justice workers who were observed to
have positive rapport and strong engagement with the
children and young people in the area.’® These
workers were commended for their commitment to
young people and for always going ‘above and
beyond’. Regions noted that there was a reliance on
these workers, and ACCOs more broadly, to lead
cultural activities and provide holistic supports for the
young person and their families. This reliance included
maintaining engagement after the conclusion of Youth
Justice involvement, and providing broader support for
the young person’s goals. Southern Metropolitan region
noted the gap that the absence of a Koori Youth
Justice worker created in the community. The Koori
Youth Justice Program is discussed in more detail
below.

The approach of Aboriginal organisations

The Commission consulted with Aboriginal
organisations about their engagement strategies with
Aboriginal children and young people. Staff at
Aboriginal organisations highlighted their focus on
building relationships with children and young people,
and the centrality of this work in providing their
services.

Our approach is based on us being able to build
relationships [with young people]. It’s not a one-
size-fits-all service. We work with each young
fella as an individual and | think that is what
makes a difference... We focus on each kid,
building trust. — Dardi Munwurro

Relationships are, of course, the cornerstone of
all of our work. — VACCA

[A worker’s] strength is building relationships.
- BADAC

596 Grampians (Ballarat), Loddon Mallee (Bendigo), Gippsland
(Morwell) and Hume (Shepparton).
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Our team... they do whatever they can to get
[young people] engaged. They know that you
need to keep trying. We go above and beyond if
we can. We care for community and they are our
kids and we don’t want to see them suffer...
Most of our workers will work out in community,
using their community networks, trying to see
who knows family, who can talk to Mum,
doorknock, doing whatever they can. - BWAYS

You have to take the judgment out. Otherwise
there is a blockage with the kids. It’s two-way
respect from community. You have to
communicate with clients on their level. We say,
‘How can we get through this together’, not,
‘This is what you have to do’. Young people’s
self-determination is deciding what they want for
their future. — BWAYS

We walk with the young people in their path. We
don’t stand on the sidelines. — Gunditimara

Aboriginal organisations referred to the importance of
their staff having lived experience, being from the local
community, and being able to relate to Aboriginal
children and young people.

When [young people] are with me and they tell
me things, | can feel it because I've experienced
it too, and | can give them tools through what
I've learnt. As opposed to someone who deals
with it intellectually... and can’t connect.

— Dardi Munwurro

[We employ people who] really want to work with
young Aboriginal people. The main thing is
wanting to make a difference in the community.
We want to see young people get over the line.

- BWAYS

We’ve employed Aboriginal men with lots of
different backgrounds, skills and experiences.
Our own lived experiences are important [for
connection]. — Dardi Munwurro

They also referred to the centrality of culture in their
practice.

We need to include young people and their
families back to culture in community. Culture
for us is stripping away, back to basics — arts,
language and linking in with Elders. Our
programs give young people cultural guidance
and we believe the key to keeping kids safe and
strong is teaching them about their cultural
identity from an early age. — Gunditimara

We acknowledge that spiritual element which
can be broken in guys sometimes because of
some of their experiences... Techniques given to
kids to handle difficult issues and emotions are
embedded in culture. The guys really help with
cultural safety. — Dardi Munwurro

Aboriginal organisations can create a link between
services and the young person.

| see us as the connection between community
and institutions and systems. - BWAYS

YSAS and other services use us as a bridge.
Kids feel safe with us, so if they are doing
something confronting they will come to us first.
We are non-judgmental here. — Dardi Munwurro

Expanding connections with Aboriginal
workers

Aboriginal workers who support Aboriginal children and
young people in the youth justice system are located in
different roles and across different organisations. These
include Koori Youth Justice workers employed by
ACCOs, Aboriginal Liaison Officers (ALOs) in youth
justice centres, Aboriginal statutory Youth Justice
workers and Aboriginal workers from other community
organisations.5%”

597 There are Aboriginal statutory Youth Justice workers in
Preston, Dandenong, Geelong, Shepparton and Morwell.
They are Koori Intensive Support Program workers. The
Youth Justice Review observed that the very small proportion
of Aboriginal people employed by Youth Justice is a ‘missed
opportunity to ensure the cultural needs of Koori young
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This section focuses on Koori Youth Justice workers.
The ALO role is discussed in detail in Chapter 13.1
‘Cultural safety and support in youth justice custody’.
The Koori Intensive Support Program is discussed in
Chapter 12.2 ‘Bail and remand’.

Koori Youth Justice workers

The Koori Youth Justice worker role was created by the
Victorian Government in 1992 as part of the
Community-Based Koori Youth Justice Program
(CBKYJP)?® to offer culturally appropriate and local
responses for Aboriginal children and young people on
supervised orders, or at risk of entering or re-entering
the criminal justice system.5®® Funded ACCOs (and one
community service organisation) employ Koori Youth
Justice workers, who provide both individual case
management services to Aboriginal children and young
people on supervised orders, and diversionary activities
for ‘at risk’ children and young people.®® The program
was expanded in 2016 to bring the total number of
Koori Youth Justice workers across Victoria to 23.

During the Taskforce, the Commission observed that, in
many cases, Aboriginal children and young people had
trusted relationships with the Koori Youth Justice
worker in their region. This was confirmed by some of
the Aboriginal children and young people consulted
during the inquiry. Nineteen young people referred to
experiences with Koori Youth Justice workers, and 9
spoke of positive experiences. Young people variously
described their Koori Youth Justice worker as
supportive, caring, and a good person who believed in
them and advocated for their needs.

[My Koori Youth Justice worker] said how he
knows | want to do good and | want to get on the
right path, and that he believes | can do it. He’s a
shy person so it made me feel really good that
he would get up in court and talk on my behalf. It
was really good. — Taj, 16

people are met and community and custodial supervision
practices are culturally effective’: Armytage and Ogloff, Youth
justice review and strategy, Part 1, p 105.

598 This program is part of the broader Koori Youth Justice
Program (also known as the Aboriginal Youth Justice
Program).

599 Department of Justice and Regulation (DJR), Evaluation of
the expansion to the community based Koori youth justice
program, Final report, DJR, Victorian Government, 2017,
pp 2, 5.

600 DJR, Evaluation of the expansion to the community based
Koori youth justice program, p 2.

He helps me understand things — harder things
that | can’t really understand. — Vincent, 17

He tries to get all the Aboriginal kids into
programs and things, get us away from here.
- Zaine, 19

The objectives of the CBKYJP are broad. Program
documents indicate that it was designed to provide
significant flexibility to ACCOs to deliver localised
services to Aboriginal children and young people.®! As
a result, Koori Youth Justice workers have considerable
scope to provide holistic services to the Aboriginal
children and young people they work with. This allows
them to undertake critical relational work with
Aboriginal young people and their families. In many
instances, Koori Youth Justice workers provide the
interface between Aboriginal children and young people
and the youth justice system.

Participants at regional forums and Youth Justice
workers consulted during the inquiry noted that Koori
Youth Justice workers actively engage with the
community and, as such, are able to build rapport with
Aboriginal children and young people and their families.
They also noted that one of the strengths of Koori
Youth Justice workers is their ability to engage with
Aboriginal children and young people where Youth
Justice workers are unable to.

There is a risk that, where a Koori Youth Justice worker
is involved with a young person, the Youth Justice case
manager may expect the Koori Youth Justice worker to
undertake the bulk of the relational work with that
young person. The involvement of a Koori Youth
Justice worker in a young person’s life does not
alleviate the need for the Youth Justice case manager
to build a trusting relationship with that young person.

A 2017 evaluation of the CBKYJP reported that
‘[clonsulted stakeholders consistently noted that the
greatest strength of the [program] was that it was
delivered in a culturally appropriate way, which had
proven effective in engaging with Koori young
people’.2 Aboriginal children and young people told
the Commission that they valued the cultural

601 DJR, Evaluation of the expansion to the community based
Koori youth justice program, p 2.

602 DJR, Evaluation of the expansion to the community based
Koori youth justice program, p 5.
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connections their Aboriginal workers could provide.
One ACCO described their Koori Youth Justice worker
and the strength of his work as follows:

He has always been around in the community,
but in different roles. His strength is building
relationships, and he concentrates on doing that
well. He will pick kids up from programs when
they need it. He goes with them to court. He
takes kids to have time out in the bush, sourcing
and making boomerangs and clapsticks. None of
them are from here so he takes them back to his
Country, shoes off, scarring trees. He gets good
results. — ACCO staff member

A 2018-19 Youth Justice performance report showed
that most ACCOs delivering the CBKYJP exceeded
their performance targets for the number of Aboriginal
children and young people engaged in the program.©®
The performance report concluded that the Koori Youth
Justice Program had exceeded its annual target for the
number of Aboriginal children and young people
engaged by 133%.6%

The Commission observed that, despite Koori Youth
Justice workers undertaking much of the on-the-
ground engagement work with Aboriginal children and
young people, they are not well resourced. This was
also reflected in our consultation with Youth Justice
workers, who noted that Koori Youth Justice workers
are often more actively engaged with Aboriginal
children and young people, but have access to fewer
resources than Youth Justice.

The 2017 evaluation recommended increasing the
provision of brokerage funding (which was then $3,000
per DHHS region) to improve the effectiveness of the
program. Brokerage funding was increased to $3,000
per ACCQ in 2018, and then to $3,675 per
organisation in 2020-21. Despite these increases, this
sum is only a small amount for a Koori Youth Justice
worker who may have a case load of between 20 and
50 children and young people, and wants to develop or
deliver programs and activities for them. Increased
brokerage funding would go some way to ensuring that

603 Department of Justice and Community Safety (DJCS), Youth
Justice activities quarterly performance report Q4 2018-19,
DJCS, Victorian Government, unpublished, accessed 15
September 2020, p 29.

604 DJCS, Youth Justice activities quarterly performance report
Q4 2018-19, p 30.

an Aboriginal child or young person’s trusted worker
had all of the necessary tools to properly support the
child or young person (see discussion below under
‘Involvement of trusted workers in planning and
decision-making’).

The Youth Justice Review recommended increased
funding for ACCOs to expand the CBKYJP.6% The
2017 evaluation of this program found that its
resourcing levels were insufficient to meet demand, and
identified an increase in the overall number of Koori
Youth Justice workers as an ‘opportunity for
improvement’ 6%

In its 2018-19 Budget, the Victorian Government
invested $5 million over 4 years, and $1.3 million on an
ongoing basis, to continue the expanded Koori Youth
Justice Program at the level of 23 full-time CBKYJP
worker positions, based across 13 ACCOs and one
community service organisation. This investment also
included 5 Koori Intensive Support Program workers
based within the Regional DJCS offices. While this
investment was welcome, it did not appear to increase
the number of Koori Youth Justice workers beyond the
expanded levels introduced from 2016.

Koori Youth Justice workers play a central role in
diverting Aboriginal children and young people from,
and supporting them in, the youth justice system in
culturally appropriate ways. It is not clear that the
current levels of resourcing, both in terms of the
number of Koori Youth Justice workers across Victoria
and the levels of allocated brokerage funding, are
sufficient to meet demand for the CBKYJP. The
program should be further expanded to ensure that all
eligible Aboriginal children and young people have
access to a Koori Youth Justice worker who is
sufficiently resourced to provide holistic supports for
children and young people. All Koori Youth Justice
worker roles should be identified positions.

In March 2021, the Victorian Government announced
funding of $4.5 million to expand the CBKYJP and
provide additional Koori Youth Justice workers, with a
focus on providing support to Aboriginal young women
and connecting them with school, training, health and
cultural supports.&”

605 Recommendation 6.28: Armytage and Ogloff, Youth justice
review and strategy, Part 2, p 99.

606 DJR, Evaluation of the expansion to the community based
Koori youth justice program, p 11.

607 Minister for Crime Prevention, Corrections, Youth Justice
and Victim Support, Supporting Aboriginal children and
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6.2 Relationships with workers

That the Victorian Government, in implementing the
expansion of the Community-Based Koori Youth
Justice Program announced in March 2021, ensure
that the program has sufficient capacity to provide
holistic support for Aboriginal children and young
people in the youth justice system, including through
increased brokerage funding and an appropriate
gender distribution among Koori Youth Justice workers
(see Recommendation 21).

Involvement of trusted workers in
planning and decision-making

As noted above, not all Aboriginal children and young
people in the youth justice system form a trusted
relationship with their Youth Justice worker. Similarly, for
those who are also involved in the child protection
system, not all form a trusted relationship with their
Child Protection worker. Many of these children and
young people do, however, form a trusted relationship
with a Koori Youth Justice worker or another Aboriginal
worker.

Throughout the Taskforce case planning sessions, the
Commission observed that in several regions one or 2
workers had positive connections with, and were
integral to supporting, the justice system-involved
Aboriginal children and young people in the area.®%®
These trusted workers were Aboriginal people working
in an Aboriginal organisation or a community
organisation. While their roles and professional
experience varied, these workers all had strong
connections to culture and community, which enabled
them to understand the young person’s background,
including their family and home life. This understanding
informed their approach to supporting the young
person.

In the case planning sessions, these workers typically
knew the most about the young person and their
experiences, having known or worked with them for

young people. DJCS advised the Commission that funding
will be provided to organisations across Victoria that
require additional staff to meet demand. Funding will also
be prioritised for areas where there are high numbers of
Aboriginal children and young people in contact with the
youth justice system, or where there is a need for gender-
specific or after-hours support.

608 Grampians (Ballarat), Loddon Mallee (Bendigo and Mildura),
Eastern Metropolitan, Northern Metropolitan, Hume
(Shepparton), Southern Metropolitan, and Barwon South
West (Warrnambool).

some years. They were frequently the first to speak to
the strengths of the young person, which enabled them
to advocate persuasively for the young person’s needs.
These workers also provided an interface between the
child or young person and the statutory youth justice,
child protection and education systems. Examples of
this ‘interface’ work included:

e |ocating children and young people when they were
missing and negotiating with them to return to their
placement

e accompanying children and young people to difficult
appointments such as mental health, medical and
supervision appointments

e facilitating court attendances
e facilitating school attendance.

Throughout the Taskforce process, the Commission
observed that these workers had varying degrees of
authority and autonomy to make decisions concerning
the child or young person. For example, in Bendigo,
the trusted worker had sufficient influence to lead the
service response for Aboriginal children and young
people. It was evident that Youth Justice and other
agencies in this region recognised the value of this
worker’s relationship with Aboriginal children and young
people who were also involved with those agencies.
Consequently, agencies allowed this worker to lead
their work. In case planning sessions, this worker was
described as ‘a much-valued resource to Youth Justice
with reference to engaging young people’. There was a
demonstrated mutual commitment from agencies to
support this worker.

However, in other regions, the Commission observed
missed opportunities to build service connections on
relationships between young people and their trusted
workers, to the detriment of the young people. The
following case study is illustrative.
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lan

lan is 15. He loves his family and wants to take
care of his younger siblings. lan has experienced
significant family violence. He was removed from
his mum’s care when he was 10. This was
extremely traumatic for him. The disconnection
lan felt being the only one in his family placed in a
residential unit had a profound effect on him. lan
started damaging property in the residential unit.
Police attended the unit frequently and lan
became accustomed to dealing with police. He
was initially placed on probation, and was
subsequently sentenced to a community-based
order. Agencies found it hard to engage with him.
Youth Justice recommended that lan serve a
custodial sentence.

lan finds it hard to trust people, especially
workers. Nevertheless, he had a good
connection with the Koori Youth Justice worker
in the region, who had known lan and his family
since he was a young child, from living in the
community and from other roles the worker had
held. lan confided in this worker.

~

lan was eligible for a targeted care package and
one was created for him. lan did not connect
comfortably with his key worker and therefore did
not engage with the targeted care package
process. Funding for cultural activities was
allocated to lan but none of it was accessed
because there were no structured timeframes for
when the activities would occur and no one
followed it up.

Despite the Koori Youth Justice worker’s strong
and trusted connection with lan, he was not
involved in the targeted care package planning,
nor was he invited to any care team meetings. In
the Taskforce case planning session for lan, this
worker asked if he could attend some of the care
team meetings for lan, as he had valuable input
to provide. One of the actions in lan’s case
planning session plan was to ensure that further
targeted care package planning involve the Koori
Youth Justice worker.

In its previous work on the child protection system, the
Commission found that children and young people
came into contact with workers who had varying
degrees of authority to make decisions about their
care. The Commission found that, in some cases, case
managers who were responsible for most of the
individual needs of children were not similarly
responsible for making significant decisions about their
care. This fragmentation of decision-making power led
to inefficiencies and created the risk that requests from
children and young people would be missed.5%®

The Commission observed the same issues for
Aboriginal children and young people in the youth
justice system, where trusted workers in ACCOs or
community service organisations were often prevented
from effectively influencing the ways in which care
teams responded to children and young people,

609 Commission for Children and Young People, In our own
words, p 253.

despite having the best understanding of the young
person’s needs. When possible responses required
funding, statutory office holders would generally have
to approve expenditure.

The Commission considers that a greater degree of
authority on the part of an Aboriginal young person’s
trusted worker results in stronger connections between
agencies and the young person, and improved
outcomes for the young person. This requires
involvement of the trusted worker in planning and
decision-making, and providing the trusted worker with
greater decision-making authority for brokerage. Where
a child or young person’s trusted relationship is with an
Aboriginal worker outside of the statutory framework of
Youth Justice or Child Protection — for example, with a
cultural mentor — practice and systems should be
flexible enough to allow such workers to take the lead
in case management and care.
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6.2 Relationships with workers

That Youth Justice develop a framework to identify an
Aboriginal child or young person’s most trusted worker,
and give them a central role in planning and decision-
making concerning the child or young person’s care.
DFFH should commit to the same framework for
Aboriginal children and young people for whom DFFH
has joint responsibility with Youth Justice. This should
be reflected in the revised protocol between Child
Protection and Youth Justice (see Recommendation
40).

The framework should be based on the following
principles:

e Engagement with Aboriginal children and young
people is a critical factor in enabling services to
support them.

e An Aboriginal child or young person’s trusted
worker is most likely to listen to the child or young
person and advocate in their best interests.

e Trusted relationships can take various forms.
Flexibility is necessary to accommodate a young
person’s trusted worker, and their strengths and
experience.

e Aboriginal children and young people should be

asked to identify who their most supportive and
trusted worker is.

Reconciling the recommendations in
this chapter

It is important to acknowledge that there is, to some
degree, an inherent tension in the recommendations in
Chapter 6.2. On the one hand, the recommendations
focus on expanding the involvement of Koori Youth
Justice workers and other Aboriginal workers in Youth
Justice case management and decision-making for
Aboriginal children and young people. On the other,
they seek to ensure that Youth Justice workers
themselves build trusting relationships with Aboriginal
children and young people under their supervision.

This tension can be resolved by taking a child-centred
approach — the various agencies and workers involved
with a child should all work in a collaborative and
flexible way to meet the needs of that child. The
involvement of a Koori Youth Justice worker or other
trusted worker does not absolve Youth Justice of the
need to make every effort to engage with the child or
young person.
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6.3 Participation in the youth
justice system

Finding 9

Meaningful participation by Aboriginal
children and young people in the youth
justice system is limited.

People must be empowered to be key
actors in their own development. This
applies equally to children, whose
participation and self-expression based on
their evolving capacities and with respect
for parental guidance, should be valued
by adults.®'°

Services should consider children who
offend, as with other socially excluded
children, as potential assets to their
communities whose participation is
central to the future well-being of those
communities. Within individual
interventions and within the design and
direction of services, children should be
seen not as the problem but as having the
key to effective solutions.®'
It is a well-established principle of youth participation
that children and young people should have the right to
express their views on decisions that affect them, and
that those views should be taken seriously. Article 12 of

the United Nations Convention on the Rights of the
Child requires States parties to:

610 KA Annan, We the children: meeting the promises of the
world summit for children [PDF], UNICEF, New York, 2001,

accessed 17 August 2020, p 99.
611 M Drakeford and L Gregory, ‘Transforming time: a new tool
for youth justice’, Youth Justice, 2010, 10(2):143-156.

assure to the child who is capable of forming his or
her own views the right to express those views freely
in all matters affecting the child, the views of the child
being given due weight in accordance with the age
and maturity of the child.®'?

A large body of research has explored the benefits of
involving children and young people in decision-making
affecting them across a variety of systems.®'®
Encouraging children and young people to be involved
in goal-setting and decision-making fosters ownership
and accountability. Engaging young people in this way
has been shown to be beneficial, not only for individual
young people, but for the effectiveness of services, and
for communities.®™

Genuine participation by Aboriginal children and young
people in the youth justice system is key to developing
culturally appropriate, child-centred solutions. Such
participation can occur on 2 levels — at the individual
level, where a young person who is under the
supervision of Youth Justice has input into planning and
decision-making that directly affects them, and at the
systemic level, where Aboriginal children and young
people have input into the development of policy and
reforms in relation to youth justice issues. These are
discussed separately in the following sections.

612 Convention on the Rights of the Child, article 12(1).

613 M Connolly and T Ward, Morals, rights and practice in the
human services: effective and fair decision-making in health,
social care and criminal justice, Jessica Kingsley Publishers,
London, 2008; H Shier, ‘Pathways to participation: openings,
opportunities and obligations; A new model for enhancing
children’s participation in decision-making, in line with article
12.1 of the United Nations Convention on the Rights of the
Child’, Children & Society, 2001, 15:107-117; J Cashmore,
‘Promoting the participation of children and young people in
care’, Child Abuse & Neglect, 2002, 26(8):837-847; E Sacre
Trawick, ‘The strength of youth voice: exploring the influence
of youth strength-perspective on desired outcomes for youth
enrolled in system-of-care services’, Journal of Prevention &
Intervention in the Community, 2019, 47(2):104-124.

614 BW Head, ‘Why not ask them? Mapping and promoting
youth participation’, Children and Youth Services Review,
2011, 33(4):541-547; Commission for Children and Young
People, In our own words.
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6.3 Participation in the youth justice system

At the individual level, agencies must ensure that they
have robust and culturally appropriate youth
engagement frameworks that create an environment
where Aboriginal children and young people’s voices
can be heard and acted upon. For Youth Justice, this
means providing opportunities to meaningfully engage
with Aboriginal children and young people on the ways
in which youth justice orders are managed, goals are
developed and support is provided. This is essential to
achieving positive outcomes.t'®

It is important to acknowledge that the notion of
individual participation in the youth justice system is
complex, as choice is generally considered to be one of
the preconditions for genuine and effective youth
participation,®'® whereas a child or young person’s
involvement in the youth justice system is usually
involuntary.8'” Further, Aboriginal children and young
people may not wish to participate in case
management or other Youth Justice processes. There
are many possible reasons for this — a high turnover of
workers, an absence of trust in the relationship with
their case manager, or a belief that previously
expressed views were unheard or not acted upon.
Where this is the case, or it is otherwise not possible
for a young person to directly participate in case
management meetings and decision-making, evidence
suggests that involving a trusted worker who knows
the young person and their needs is vital to effecting
change.®'® The involvement of the child or young
person’s family is also crucial. This is discussed in
Chapter 7 ‘Family, community & culture’.

More broadly, participation for Aboriginal children and
young people in the youth justice context means being
listened to and respected from their first contact with
police, and being informed about and represented
through the court process and through any periods of
custody, as well as post-custody when they return to
the community.6'® In order to engage in meaningful
participation, Aboriginal children and young people
must have a clear understanding of what is going on
around them, including the various legal processes in

615 Drake et al., ‘Hearing new voices’; Morrison and Gibson,
Promoting young people’s participation; Little, ‘Participation
and practice’; Safer Scotland, Preventing offending, p 12.

616 Little, ‘Participation and practice’, p 17.

617 Cashmore, ‘Promoting the participation of children and
young people in care’; Youth Affairs Council Victoria, Youth
participation.

618 See, for example, HM Inspectorate of Probation, Desistance
and young people.

619 Little, ‘Participation and practice’.

which they are involved. This is discussed in Chapter
12.3 ‘Court’ and Chapter 12.4 ‘Legal assistance’.

This chapter begins by outlining Youth Justice policies
on youth participation. It then describes the
experiences of Aboriginal children and young people in
relation to participation, and the Commission’s
observations from the Taskforce on the effectiveness of
children and young people’s participation in Youth
Justice processes. It concludes with a discussion of
Aboriginal children and young people’s systemic
participation in the development of youth justice policy.

Youth Justice policies on participation

Youth Justice policies highlight the importance of youth
participation. One of the objectives of the Youth Justice
Strategic Plan is to strengthen the voice and
participation of young people and their families in Youth
Justice, as:

[rlespecting the agency of young people, supporting
their families, and ensuring they have a voice in Youth
Justice is fundamental to delivering a child-centred
response. This means engaging regularly, providing
information that is understood and relevant, and
being genuinely open to their participation.®®°

The Youth Justice Case Management Evidence Base®!
and various practice guidelines similarly emphasise the
need to ensure that the young person’s voice is heard
throughout the case management process by involving
the young person in planning, giving them ‘ownership’
in relation to setting goals, and seeking their input into
decision-making.®?? This is acknowledged as improving

620 DJCS, Youth Justice Strategic Plan 2020-2030, p 39.

621 DJCS, Youth Justice Case Management Evidence Base,
p 39.

622 For example, Case planning (Department of Justice
and Community Safety (DJCS), Case planning: Youth
Justice practice guideline, DJCS, Victorian Government,
unpublished, accessed 27 August 2020, p 3), Care teams
(DJCS, Care teams, p 5), and Trauma-informed practice
(Department of Justice and Community Safety (DJCS),
Trauma-informed practice: Youth Justice practice guideline,
DJCS, Victorian Government, unpublished, accessed 27
August 2020, p 8). See also Department of Justice and
Community Safety (DJCS), Exiting custody, transition and
reintegration: Youth Justice practice guideline, DJCS,
Victorian Government, unpublished, accessed 27 August
2020; Department of Justice and Community Safety (DJCS),
Managing non-compliance: Youth Justice practice guideline,
DJCS, Victorian Government, unpublished, accessed 27
August 2020; Department of Justice and Community Safety
(DJCS), The ACE model: a rewards and consequences
approach in custody: Youth Justice practice guideline, DJCS,
Victorian Government, unpublished, accessed 27 August
2020, each of which refers to the importance of the child
or young person’s active participation, and directs case
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the young person’s motivation, engagement with
services, compliance with orders, and outcomes.%3

Participation involves young people and their families
attending care team meetings ‘wherever possible and
appropriate’.%** The Care teams practice guideline
acknowledges that some young people may choose
not to attend meetings, and that, for others, attendance
may not be appropriate due to their age or stage of
development. In such situations, the case manager is
directed to ensure that the young person is informed
about discussions and decisions and ‘that their views
and wishes are considered during meetings’.62%
However, the guideline does not indicate precisely how
this is to occur.

Youth Justice practice guidelines do not direct case
managers as to how to give ‘due weight’ to the views
of the young person in case management processes,
and thereby ensure that young people feel heard,
valued and empowered. The experiences of Aboriginal
children and young people indicate that they often do
not feel heard or valued in the youth justice system.

Aboriginal children and young people’s
experiences

The Commission asked Aboriginal children and young
people whether they were able to participate in
decisions affecting them in the youth justice system,
and whether they felt heard. Most told the Commission
that they weren’t able to have a say. Overwhelmingly,
they said that they did not feel heard.

Give young people a say in what is going on...
I’'ve never been given a voice. I'm still trying.
- Seth, 16

managers to consult with young people and seek their input
into planning and decision-making.

623 DJCS, Youth Justice Case Management Evidence Base,
p 39; DJCS, Care teams, p 6. The Trauma-informed practice
guideline refers to the importance of empowering young
people by giving them ‘meaningful ways to express their
concerns’, thereby restoring ‘a sense of personal control and
agency over their lives’, which may have been eroded by
trauma (DJCS, Trauma-informed practice, p 8).

624 DJCS, Care teams, p 5.

625 DJCS, Care teams, p 6.

Then | mucked up and they won’t support me,
but they weren’t helping anyway. | was telling
Youth Justice the placement was going to break
down and they didn’t help. — Logan, 16

I got enrolled but | didn’t go because | was in
Melbourne at [a school] and | didn’t know
anyone there. | just got enrolled for bail
[purposes]. It would have been better to be
enrolled back home... but | didn’t have a say.
— Jasper, 17

One young person told the Commission that he wasn’t
able to have input into his cultural support plan
because he didn’t know that it was being created.
Another young person told us that in order to get the
help she needed, she had to ‘speak up [and]
persevere’ and that she would advise other young
people to ‘keep speaking your mind, telling the truth
and saying [to services] that you need it’.

Aboriginal children and young people told the
Commission that they wanted to have meaningful input
and more than one choice in their lives.

I think people should have more choices.
— Hayleigh, 21

Ask people what they want to do, give them
more than one option. — Seth, 16

One young person said that ‘letting [young people]
have a say and more support’ would have improved
the youth justice experience. When Aboriginal children
and young people were able to have a say, or felt
heard, they spoke positively about the experience.
According to one young person, it's good when ‘you
get to have a say and family gets to have a say’.

Observations from Taskforce case
planning sessions

During the Taskforce case planning process, the
Commission observed that most Youth Justice and
Child Protection staff accepted in principle the value of
including the voices of Aboriginal children and young
people in their work. Despite this, young people’s
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6.3 Participation in the youth justice system

meaningful participation in Taskforce case planning
was, in too many cases, not realised in practice.

The Commission spoke to 23 Aboriginal children and
young people before their case planning session, in
part to ascertain whether there were any specific issues
that the child or young person wanted participants at
the session to discuss. This enabled the Commission
to include the voice of the child or young person in the
case planning session, and to seek to incorporate their
views in case planning. Of the 23 children and young
people with whom the Commission spoke, 18 identified
specific issues they wanted raised. This included help
with:

e setting up their rooms

e arranging access to family
e finding a job

e mentoring

e welfare-related issues, such as help at home and
access to child support.

These issues translated into 43 actions. At the
conclusion of the 8-week review process, only 14 of
these actions (33%) had been completed.

The Commissioner for Aboriginal Children and Young
People said of one young person’s case planning
session:

We’ve all got the ability to make what he wants
happen. We’ve got to coordinate it. He’s sick of
broken promises. He’s expressing what he
wants. We need to support him and his mother
to have a healthy relationship. The next few
years are critical for him. If we get this right for
him, he could be anything. He’s being brave. He
wants to do things like going back to Country,
living independently. Everything he is requesting
is doable, we can make it happen.

— Commissioner for Aboriginal Children and
Young People

Erin’s case (below) illustrates a failure by agencies to
give sufficient weight to the views of an Aboriginal
young person, to her detriment. A possible barrier to
the effective participation of Aboriginal children and
young people in such cases is an unwillingness on the
part of agencies to orient services or interventions to
align with young people’s desires and goals.

In other case planning sessions, where the Commission
had not previously sought the young person’s views,
we frequently observed that the young person’s voice
or input was not discernible at all in the discussion.

Improving Aboriginal children and
young people’s participation in Youth
Justice processes

Currently, Aboriginal children and young people
involved in the youth justice system do not feel that
they have a say, or that they are heard. Children and
young people’s effective participation in the youth
justice system requires not only giving them the
opportunity to express their views on decisions that
affect them, but also ensuring that those views are
accorded due weight. As outlined above, Youth Justice
practice guidelines comprehensively address the
former, albeit across several different guidelines.
However, they do not sufficiently address the latter.
There is currently also a lack of specific guidance on
how Youth Justice workers are to foster participation
specifically by Aboriginal children and young people
who are under their supervision.

In March 2021, the Victorian Government announced
funding of $202,000 for the Koorie Youth Council to
lead an initiative called ‘Amplifying the voice of
Aboriginal children and young people’ to ensure that
Aboriginal children and young people have a voice in
the design and delivery of Youth Justice services.t¢
This is a welcome initiative.

Youth Justice should be accountable for creating an
environment where:

e children and young people feel secure and able to
express their views

e children and young people feel that their views will
be taken seriously

e workers value the views of children and young
people and, where appropriate, act on those views.

Participation by Aboriginal children and young people in
Youth Justice processes should be based on a cultural
framework, led and designed by Aboriginal people,
including Aboriginal young people.

626 Minister for Crime Prevention, Corrections, Youth Justice and
Victim Support, Supporting Aboriginal children and young
people.
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Erin

Erin is a young woman who is the mother of a
bright young girl. Erin is strong, caring and
independent, and loves her family very much.
She takes good care of her daughter. Erin moved
around a bit growing up and Child Protection
was involved in her life. She experienced
difficulties in her younger years with family
violence, mental illness and, at times, drugs.

Along with being a full-time parent, Erin was the
carer for her niece and grandfather. While this
arrangement was informal, Erin told the
Commission that the financial stress of this
arrangement weighed heavily on her. When Erin
spoke to the Commission before her case
planning session, she was very clear about what
she wanted from case management. She said
she would like the case planning session to focus
on:

e assistance with childcare for her daughter

e assistance with getting a job

¢ financial assistance to alleviate the financial
stress of caring for her daughter, niece and
grandfather

e stable housing

e accessing a cultural mentor — Erin said that
this would help with her mental health.

~

When speaking about the future, Erin said that
she hoped for guidance and protection to help
her to move forward. In her case planning
session, the actions that were agreed upon
focused on housing, childcare, mentoring,
education, family violence and child protection
supports.

When the Commission received progress
updates on Erin’s Taskforce case plan actions
from Youth Justice, we were concerned that
none of the actions that she had raised had been
completed. Instead, the updates indicated that
the care team had disregarded Erin’s voice and
clear requests, deeming them unimportant. For
example, childcare was deemed unnecessary, as
Erin did not yet have a job. Further, financial
support was not considered necessary because
the care team deemed that Erin had all the
essentials and a secure Centrelink income.

Child Protection commenced an investigation
into Erin’s daughter and, as a result of the
scrutiny, Erin’s informal caring arrangements with
her niece and grandfather ceased. Her
overwhelming fear that Child Protection would
again become involved in her life was realised.
This fear had been expressed in the case
planning session, and attendees had agreed that
family support should be provided without formal
intervention.

Youth Justice should create mechanisms to ensure that
Aboriginal children and young people have meaningful
input into, and influence on, the decisions that affect
them in the youth justice system. This should include:

¢ working with the Koorie Youth Council or another
Aboriginal youth organisation to develop Aboriginal
youth participation principles specific to Youth
Justice

e regular and ongoing Aboriginal youth participation
training for Youth Justice workers and executives

e establishing youth justice family group conferencing,
as recommended in Chapter 7.2 “Youth Justice
practices and family involvement’.
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6.3 Participation in the youth justice system

That Youth Justice ensure that Aboriginal children and
young people have meaningful input into, and influence
on, the decisions that affect them in the youth justice
system. This should include working with the Koorie
Youth Council or another Aboriginal youth organisation
to develop Youth Justice youth participation principles,
and implementing regular and ongoing training for staff
on effective youth participation.

Aboriginal children and young people’s
participation in systems-level decisions
about youth justice policy and
procedure

According to the Koorie Youth Council in Ngaga-dji:

To solve systemic problems like those affecting
Aboriginal communities, we need solutions from the
people who live through them. By using youth
participation, we actively listen and include children’s
voices in decision-making processes. This helps
provide relevant and effective solutions that change
children’s and communities’ lives for the better.5"

The right of Aboriginal children and young people to
participate in the matters that affect them
encompasses their participation in civil and community
life.®%® This includes the opportunity to participate in
systemic policy formulation in relation to the youth
justice system.

The Youth Justice Review observed that young people
have ‘important insights into youth offending’ and
should be regularly consulted in the development of
youth justice programs, policies and services.®? It
recommended the establishment of a Youth Advisory
Group to provide insights and advice to the head of
Youth Justice.®® This would include reviewing systems
data, trends and outcomes, identifying areas of reform
and systems improvement, testing policy and legislative
reform directions, and advising on funding and budget
prioritisation across the continuum of the youth justice
system.

627 Koorie Youth Council, Ngaga-dji.
628 Youth Affairs Council Victoria, Youth participation; Convention
on the Rights of the Child, articles 12, 13, 15.

629 Armytage and Ogloff, Youth justice review and strategy, Part
1,p 219.

630 Recommendation 5.1.

A Youth Justice Reference Group was established in
December 2017. It is chaired by the Deputy Secretary,
Youth Justice, and its members include senior experts
and key service partners. The Youth Justice Strategic
Plan describes this group as ‘the primary advisory and
consultation body on the Youth Justice reform
program’. This does not appear to be the kind of group
envisaged by the Youth Justice Review ‘to enable
structured and regular avenues for young people to
shape and influence the directions of Victoria’s youth
justice system’.

As noted above, the Youth Justice Strategic Plan
commits to strengthening the voice and participation of
young people and their families in the youth justice
system. A ‘key action’ in this respect is to ‘engage with
Aboriginal children and young people in policy, practice
and program design and implementation’, using the
findings from the Ngaga-dji project.®®' Another is to
engage with children and young people in Youth
Justice through the Parkville Youth Congress and the
Youth Leadership Council.

Increasing Aboriginal children and
young people’s systemic participation

Aboriginal young people told the Commission that all
parts of the Youth Justice system need to listen to
them.

What does the system need? It needs more
young people... Government should have to
listen [to young people]. — Joel, 22

The Aboriginal Justice Caucus submitted to the inquiry
that ‘hearing and valuing the voice of Aboriginal young
people in safe spaces in which they can be engaged
and empowered to speak up is important to build
self-esteem and cultural connections’. This principle
was echoed by Aboriginal organisations with which the
Commission consulted. It is key to achieving self-
determination for Aboriginal people, as discussed in
Chapter 4.1 ‘Advancing self-determination’.

This was also a central theme at every Taskforce
regional forum, where increased youth participation
was identified as a key factor in achieving positive
outcomes for Aboriginal children and young people in
the youth justice system. Participants in every region

631 DJCS, Youth Justice Strategic Plan 2020-2030, p 39.
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expressed the view that youth voice and participation
are imperative to a functioning youth justice system.
Regions spoke about the need to include youth voices
in the delivery of their services, and to treat Aboriginal
young people as future community leaders.

Youth leaders can provide the voice for young
people throughout formal meetings and forums
to ensure decisions are informed by young
people and are responsive to their needs. As
emerging leaders, their attendance (in both a
professional and community context) serves as a
powerful development opportunity.

— Loddon Mallee (Mildura) regional forum

The region is seeing clear evidence of the next
generation of youth becoming future leaders of
the community. — Gippsland (Morwell) regional
forum

Young people are putting services on notice —
we are not standing for [not being heard]
anymore. — Youth attendee at Grampians
(Ballarat) regional forum

We need to keep the young person — their story,
their culture — in the centre of the services web.
Then the rest of this will disappear.

— Gippsland (Bairnsdale) regional forum

We cannot talk for young people. Let them talk
for themselves about what they need and want.
Services must be open and transparent with the
young people they work with.

— Hume (Shepparton) regional forum

Two regions — Hume (Wodonga) and Barwon South
West (Geelong) — agreed to create and facilitate youth
advisory groups as part of their Regional Action Plans.

In 2016, the Victorian Government launched its Youth

policy: building stronger youth engagement in Victoria,
which includes a Youth Engagement Charter to guide

engagement with young people on policy and reform.

According to the first principle of this charter:

Policies that impact on Aboriginal young people must
promote self-determination, self-governance,
connection to land and culture, and build on the
strengths and resilience of Aboriginal communities
and their young people. Aboriginal young people are
the current and future leaders in their communities
and beyond. Listening to their voices and hearing
what is important to them is the foundation of
working together to create new ways to design
programs and deliver services.5%

As noted above, in March 2021, the Victorian
Government announced funding for the Koorie Youth
Council to lead an initiative aimed at ensuring that
Aboriginal children and young people have a voice in
the design and delivery of Youth Justice services.5

Increasingly, government departments, working groups
and forums are seeking an Aboriginal youth voice to
guide their work. For instance, working groups for
Wungurilwil Gapgapduir, the Aboriginal Children’s
Forum and the Aboriginal Justice Forum have
recognised the need to include the views of Aboriginal
children and young people in their work. Incorporating
Aboriginal youth voices across government requires a
coordinated approach.

As the representative body for Aboriginal young people
in Victoria, the Koorie Youth Council should be funded
to work in partnership with the government to design,
implement and lead a whole-of-government Aboriginal
youth engagement strategy. This would enable the
government to systematically consider how Aboriginal
children and young people can meaningfully be
involved in, and provide advice on, policy and systems
that affect them, including the youth justice system.

That the Victorian Government fund and partner with
the Koorie Youth Council to design, implement and
lead a whole-of-government Aboriginal youth
engagement strategy.

632 Department of Health and Human Services (DHHS), Youth
policy: building stronger youth engagement in Victoria,
DHHS, Victorian Government, 2016, p 8.

633 Minister for Crime Prevention, Corrections, Youth Justice and
Victim Support, Supporting Aboriginal children and young
people.
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6.4 Responding to individual needs

Finding 10

The youth justice system often fails to
adequately respond to the individual
needs of Aboriginal girls and young
women, children and young people with
disability, and LGBTQI+ young people.

As outlined at the beginning of Chapter 6, a child-
centred system is one that meets the needs of
Aboriginal children and young people with flexible and
individualised responses. This requires the youth justice
system to be responsive to the unique experiences,
circumstances and strengths of each Aboriginal child
and young person who comes into contact with it. This
means being sensitive to the multiple aspects of a
young person’s identity, and the cumulative risks of
discrimination and marginalisation that some young
people experience because of other aspects of their
identity, including gender, disability and LGBTQI+
status. This can impact on access to services and
supports in the community, as well as experiences in
the youth justice system.

As noted above, the Youth Justice Strategic Plan
adopts an individualised approach to service delivery,
‘cognisant of young people’s age, gender, Aboriginal
status, cultural background, family circumstances,
health, mental health, disability and social needs, and
sexuality and gender identity’.5%* This strategic direction
is commendable; however, it remains to be seen what
impact it will have at an operational level, particularly for
children and young people at the intersection of these
groups. Implementation must be closely monitored to
ensure it is serving the specific interests of Aboriginal
girls and young women, Aboriginal children and young
people with disability, and Aboriginal LGBTQI+ children
and young people.

634 DJCS, Youth Justice Strategic Plan 2020-2030, p 16.

Aboriginal girls and young women in
the youth justice system

Many Aboriginal girls and young women are exposed
to a unique combination of racialised and gendered
interactions and experiences.®®

In December 2020, the Australian Human Rights
Commission published the Wiyi yani u thangani
(women'’s voices): securing our rights, securing our
future report on the rights and experiences of Aboriginal
women and girls.®% The report found that poverty,
family violence, trauma and poor mental health are
leading Aboriginal girls and women into incarceration
and entrenching them in the criminal justice system.®”
As a result, across Australia, Aboriginal women are
21.2 times more likely to be incarcerated than non-
Aboriginal women, making them the fastest growing
prison population.&%®

Although the numbers are small, Victorian Youth
Justice data shows that Aboriginal girls and young
women are substantially disproportionately remanded
in custody and sentenced to custodial orders
compared to their non-Aboriginal peers, and this rate is
even higher than for Aboriginal boys and young men. In
2019, 15 Aboriginal young women received a custodial
order (comprising 48% of all custodial orders received
by young women), and 77 Aboriginal young women
received a remand order (comprising 19% of all remand
orders giving to young women).%°

635 Aboriginal Health Council of South Australia Ltd and the
Lowitja Institute, The Aboriginal gender study: final report,
Adelaide, 2019, p 5.

636 Australian Human Rights Commission (AHRC), Wiyi yani u
thangani (Women'’s voices): securing our rights, securing
our future report, AHRC, 2020, accessed 4 January 2021.

637 AHRC, Wiyi yani u thangani, p 210.

638 AHRC, Wiyi yani u thangani, p 43.

639 This number is down from 118 in 2018. Over the past 10
years, Aboriginal females made up, on average, 26% of all
females on remand orders. The proportion has varied greatly
over the 10 years, ranging from 16% (2012) to 43% (2017).
In 2019, the proportion of Aboriginal girls and young women
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https://humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/publications/wiyi-yani-u-thangani
https://humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/publications/wiyi-yani-u-thangani

The monthly average Youth Justice custodial
population for Aboriginal girls and young women is 5 (3
on remand and 2 sentenced).%° Over the past 10
years, most Aboriginal young women on sentenced
custodial orders were aged 15 years (compared to 17
years for non-Aboriginal young women).54' In 2019,
most Aboriginal young women on custodial orders
were aged 18 years.®#?

Numerous studies suggest that surveillance by police
and corrections in the lives of Aboriginal women is
significant, despite the fact that their sentences may be
short and are usually in relation to minor offending.543
Research indicates that Aboriginal women and girls can
experience cruel and indecent treatment in custody, as
well as inferior facilities and conditions.®** This includes
forced strip searches, assaults and inappropriate
touching; disproportionate confinement in high risk
cells; and inadequate health care.®* Although these
findings are not specific to Victoria, they are indicative
of the particular risks Aboriginal girls and young women
face when exposed to the youth justice system.

In addition, research published by the Sentencing
Advisory Council in 2019 found that Aboriginal girls in
Victoria were the subject of a higher median number of
child protection reports than non-Aboriginal girls and
Aboriginal boys, and that Aboriginal girls and young
women who were the subject of a child protection
report had the highest rates of investigation,
substantiation, child protection orders and out-of-home
care compared to other justice system-involved
children.%¢ The crossover between Child Protection
and Youth Justice involvement is discussed further in
Chapter 8.1 ‘Child Protection involvement’.

This points to the need for a tailored response to
Aboriginal girls and young women in the youth justice
system. According to the Youth Justice Strategic Plan:

was lower than the 10-year average, at 19%: DJCS data
provided to the Commission on 19 February 2020.

640 Compiled from DJCS data provided regularly to the
Commission.

641 DJCS data provided to the Commission on 19 February
2020.

642 DJCS data provided to the Commission on 19 February
2020.

643 Blagg and Anthony, Decolonising criminology, p 211.

644 Blagg and Anthony, Decolonising criminology, pp 211-212.
See also AHRC, Wiyi yani u thangani, pp 198-202.

645 Blagg and Anthony, Decolonising criminology, pp 211-212.

646 Sentencing Advisory Council, Crossover kids, Report 1,
p 76.

Although young women make up a small percentage
of young people who offend, they typically have more
significant trauma histories, higher rates of mental
illness and a particular risk profile. Their offending
pathways and trajectories are distinct. These
differences highlight the need for a gender-responsive
approach to meet the specific needs of girls and
young women in the Youth Justice system.®*

The Commission spoke to 23 Aboriginal girls and
young women during the inquiry.8* These young
women, their family members and service providers
told us that there is a lack of early intervention,
diversionary and rehabilitative programs that are
designed to meet the specific needs and interests of
Aboriginal girls and young women. The Commission
also heard that the interests of Aboriginal girls and
young women, especially those who have experienced
trauma, poverty and social dislocation, are not
necessarily served by programs designed for young
women generally, or for Aboriginal boys and young
men.649

Inadequate access to support services and
programs in the community

The Commission heard about positive examples of
programs which are working well for Aboriginal girls
and young women in the community. For example:

Young Luv (YL) is an early intervention and prevention
program delivered by Dijirra in a two hour workshop
to provide information about and reinforce the
concept of healthy, positive relationships for
Aboriginal teenagers. The aims of YL are to provide a
culturally safe space for young women aged from
13-18 years to talk, reflect on and better understand
important issues affecting their lives. YL fills a gap in
meeting the needs of young Aboriginal women who
are at a stage in their lives when destructive patterns
in relationships may have already been experienced
or are becoming normalised.5%°

However, many young people, their families and service
providers spoke about the need for more accessible
and age-appropriate supports specifically designed for

647 DJCS, Case Management Evidence Base, p 25.

648 In addition, the Taskforce case file review included 71
Aboriginal girls and young women.

649 See also Aboriginal Health Council of South Australia Ltd and
the Lowitja Institute, The Aboriginal gender study, p 23.

650 Aboriginal Justice Caucus, Submission to Our youth, our
way inquiry, p 4.
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6.4 Responding to individual needs

Aboriginal girls and young women. This is also
discussed in Chapter 9.3 ‘Mentoring’, in relation to
mentoring programs for Aboriginal girls and young
women. Early intervention is examined in Chapter 5.1
‘Early intervention’.

More programs would be good, just things to
get out of the house. All the programs they got
here in [town] are mainly for boys. | think that
boys get more support than the girls. | know a
few girls in [my town] that are like me. | want to
go on excursions and stuff like that and sort of
learn at the same time. — Rhea, 16

There’s nothing to do, that’s why we get in
trouble with the police. I’d like more things to
do... There should be more youth groups.

— Lilliana, 15

There’s not a lot of services out here... [ACCQO]
tries their hardest but trying to keep everyone
entertained is hard and that’s probably why |
was such a troubled kid — no programs, nothing
to do, no people to engage with. The skate park
and stuff is all boys’ stuff; there’s nothing for girls
unless they’re tomboys. We need a dance studio
or some sort of program for young women. It’s
really hard, like it would be good for females to
have a place to go; bring groups together and
mix Indigenous and non-Indigenous girls
together. They do women'’s business at [ACCO]
every now and then and they do girls’ night
every second week. — Taylah, 20

[Young Aboriginal girls] struggle to access family
violence programs through Djirra because of
their age. When we’ve wanted a young person to
engage in creative ways it gives them an avenue
to connect with people who are influential role
models. We have difficulties with young girls
accessing those programs. Sometimes we’ve
had a worker who can take them and sit with
them. But there’s nothing in community we can
connect these complex, high-risk behaviour
young people with because of the perception of
their behaviour that they might be deemed not
the right fit. — Aboriginal Youth Justice worker

Many stakeholders referred to the absence of drug and
alcohol programs for Aboriginal girls and young
women. This is also discussed in Chapter 9.2
‘Substance use’.

What do we do with a 13 year old who has been
using drugs?... Dardi has access to behaviour
change, but none for girls to engage in that can
do healing of their trauma. We can connect to
VAHS for mental and spiritual health, but what
they need is intensive, therapeutic rehab
programs — behavioural change, but also
substance use and long-term treatment. They’re
only masking all their trauma with drugs.

- Youth Justice worker

The Commission also heard that there is a need for
more female Aboriginal workers to support girls and
young women.

I have never seen an Aboriginal girl worker and |
think that would be good because they can
relate, and we understand. — Gabrielle, 15

We need to change the ratio of male to female
workers. We need new funding to try and get
workers of 2 genders. — Aboriginal Youth Justice
worker
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Inadequate access to support services and
programs in custody

In Chapter 13.1 ‘Cultural safety and support in
custody’, we examine the experience of Aboriginal
children and young people in custody and find that,
despite some positive endeavours, Victoria’s youth
justice centres are not culturally safe environments. The
Commission also heard that there is inadequate access
to support services and programs to meet the specific
needs of Aboriginal girls and young women in youth
justice custody.

... the girls’ programs are a bit tokenistic and
gender-specific, and sometimes they just want
to get out and kick the footy like the boys would
or play some sport... And a bit more mixing with
the boys. | know why they’re separated, but
they’re not going to be separated when they’re
out; they need to learn about respecting
themselves and their bodies now. The young
Koori girl working at the STREAT cafe was so
excited about it and that set her up, now she’s
got a sense of purpose and knows what she’s
doing and what she wants to do when she gets
out. | think the programs need to be tailor-made
to their interests. With smaller numbers they fly
under the radar a bit and there’s a lot more focus
on the boys, especially the younger boys who
just bounce off the walls. It seems to be just girls
are only interested in dancing and artwork and
getting their nails done and yeah, they might be
into that, but they might be interested in other
stuff too and | don’t think it’s captured.

— Aboriginal Independent Visitor

Youth Justice has taken some steps to implement
programs designed for Aboriginal girls and young
women detained in Parkville youth justice centre. In
2019, the Aboriginal Youth Justice unit and Korin
Gamadii Institute partnered to pilot a 6-week cultural
program for girls and young women in Parkville.
Although identified as a leadership program for
Aboriginal girls and young women, participation was
open to all young women (4 participants identified as
Aboriginal, out of 24) with focus areas and activities
co-determined with facilitators and participants.®®' The

651 Korin Gamadii Institute, KGI & Parkville Youth Justice
women’s cultural program 6 week report, Korin Gamadiji
Institute, unpublished, accessed 4 January 2021.

program report noted a major concern for mentors was
the need for ongoing support and wellbeing for young
women leaving Parkville, which was not captured by
the program.®%2

While there is clearly value in program offerings like this,
on its own as a one-off program without consistent
follow-up and ongoing mentoring and support, it is
inadequate to meet the specific and most pressing
needs of Aboriginal girls and young women in custody.

Improving responses to Aboriginal girls
and young women

Gender must be a key consideration in all policies for
Aboriginal people, ‘recognising that the impacts of
public policy are often gendered, and have the potential
to either perpetuate inequality or advance gender
equity’.5%8 This is particularly important in the youth
justice context, given the disproportionate numbers of
Aboriginal girls and young women in youth justice
custody.

There is an increasing recognition by Youth Justice that
young women in the youth justice system should not
be treated as a homogenous group,®“ and that
Aboriginal girls and young women in particular ‘have
higher levels of complexity and vulnerability through
socio-economic disadvantage and exposure to the
effects of intergenerational trauma’.%® A more
empirically based review of the data is warranted to
better understand the causal factors driving the
involvement of Aboriginal girls and young women in the
youth justice system in Victoria and how to mitigate
these.®%

652 Korin Gamadii Institute, KGI & Parkville Youth Justice
women’s cultural program 6 week report. Support for
children and young people leaving custody is also discussed
in Chapter 13.3 ‘Leaving custody’.

653 Aboriginal Health Council of South Australia Ltd and the
Lowitja Institute, The Aboriginal gender study, p 8.

654 DJCS, Case Management Evidence Base, p 24.
655 DJCS, Youth Justice Strategic Plan 2020-2030, p 32.

656 Research produced by the Georgetown Law Centre on
Poverty and Inequality (R Epstein, JJ Blake and T Gonzalez,
Girlhood interrupted: the erasure of Black girls’ childhood
[PDF], Georgetown Law, Centre on Poverty and Inequality,
2017, accessed 4 January 2021) presented data in the
United States context showing that ‘adults viewed Black girls
as less innocent and more adult-like than their white peers’
(p 1). The study found that this differential treatment arose
from stereotypes linked to a legacy of racial discrimination
and dehumanisation, and potentially contributed to the
disproportionate rates of young women’s exposure to the
youth justice system, and their adverse experiences within
it (p 12). This included more punitive exercise of discretion
by those in positions of authority, greater use of force and
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6.4 Responding to individual needs

The Commission is pleased to see that Youth Justice is
developing ‘a new operating model for girls and young
women to support gender-responsive interventions and
their equal access to education, health, recreation and
treatment services’.%%” DJCS has also advised that a
specific practice guideline titled ‘Working with young
women’ is being developed.®%®

At the time of writing, these initiatives had yet to be fully
operationalised, with many Aboriginal young women
still reporting a lack of dedicated and accessible
services to meet their specific needs and interests,
both in their communities and in custody. In particular,
there is a pressing need for community drug treatment
and rehabilitation services for Aboriginal girls and young
women. In Chapter 9.2 ‘Substance use’, we
recommend the establishment of new healing centres
across Victoria, including one specifically for Aboriginal
girls and young women.

In addition, in Chapter 9.3 ‘Mentoring” we recommend
the expansion of strengths-based cultural mentoring
programs across the state, including dedicated
programs for girls and young women. In Chapter 5.2
‘Age-appropriate responses to Aboriginal children and
young people’ we recommend the establishment of
early intervention programs and services for Aboriginal
girls under the age of 14 years.

However, additional services and programs for
Aboriginal girls and young women in the youth justice
system are required. The design and delivery of these
must be driven by Aboriginal communities. As identified
by The Aboriginal gender study, ‘gender is intertwined
with culture, the foundation of Aboriginal identity’.6%°
More female Aboriginal Youth Justice workers are also

harsher penalties. These findings were congruent with past
research in the United States showing that African American
girls were less likely to have their cases dismissed by
prosecutors (3 out of 10 cases, compared to 7 out of 10 for
their peers), less likely to be offered diversion, and more likely
to be removed from their homes and placed in state custody,
and that they consistently received more severe dispositions
even after accounting for seriousness of the offence, prior
record and age (p 12).
Information provided to the Commission by DJCS on 17 July
2020. In addition, the Youth Justice Strategic Plan, custodial
operating philosophy, Case Management Framework and
Case Management Evidence Base all recognise the need for
a gender-responsive approach to meet the specific needs of
girls and young women in the youth justice system.

Information provided to the Commission by DJCS on
7 August 2020.

659 Aboriginal Health Council of South Australia Ltd and the
Lowitja Institute, The Aboriginal gender study, p 6.

657

658

required to support Aboriginal girls and young women
in the youth justice system.

The Victorian Government’s announcement in March
2021 of $4.5 million to expand the CBKYJP and
provide additional Koori Youth Justice workers, with a
focus on providing support to Aboriginal young women,
is a positive step towards meeting these needs.®°

Aboriginal children and young people
with disability

Aboriginal children and young people with disability can
face unique challenges. For those involved in the youth
justice system, these challenges can be magnified by
systemic failures and the cumulative impacts of
discrimination and marginalisation on the basis of race
and disability.?8" This is particularly problematic for
Aboriginal children and young people with non-
apparent disabilities (such as neurodevelopmental
disability), which may give rise to behaviours
misinterpreted as inattention, disrespect or defiance.®¢?
Conscious and unconscious racial biases can also
affect how these behaviours are interpreted.%

A disproportionate number of Aboriginal people live
with disability,®5* and Aboriginal children and young
people with disability are over-represented in the youth
justice system.® The 2019 annual Youth Justice
survey found that 49% of Aboriginal young people
involved with Youth Justice on 31 December 2019

660 Minister for Crime Prevention, Corrections, Youth Justice and
Victim Support, Supporting Aboriginal children and young
people.

661 Law Council of Australia, People with disability: the Justice
Project, final report, part 1 [PDF], Law Council of Australia,
2018, accessed 4 January 2020, pp 4, 13.

662 S Calero et al., On the problematization and criminalization
of children and young adults with non-apparent disabilities,
Ruderman Family Foundation, 2017 accessed 11 February
2021; Law Council of Australia, People with disability, p 5.

663 Law Council of Australia, People with disability, pp 41-42.

664 Australian Bureau of Statistics (ABS), National Aboriginal
and Torres Strait Islander health survey 2018-19, Catalogue
number 4715, 26 May 2020, Table 4.3, accessed 4 January
2021; Royal Commission into Violence, Abuse, Neglect
and Exploitation of People with Disability, The experience
of First Nations people with disability in Australia: issues
paper [PDF], 2020, accessed 4 January 2021, p 1; S
Avery, Culture is inclusion: a narrative of Aboriginal and
Torres Strait Islander People with a disability, First Peoples
Disability Network Australia, 2018. Aboriginal young people
also have higher levels of neurocognitive disability, intellectual
disability and fetal alcohol spectrum disorder: S Hamilton et
al., ‘Putting “justice” in recovery capital: yarning about hopes
and futures with young people in detention’, International
Journal of Crime, Justice and Social Democracy, 2020,
9(2):20-36, p 21.

665 Law Council of Australia, People with disability, p 21.
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‘presented with cognitive disabilities or disability (which
impacts on daily functioning)’, compared to 28% of
non-Aboriginal young people.®® Data from the Victorian
Social Investment Integrated Data Resource indicates
that, of children and young people who were involved
in Youth Justice between 2017 and 2018, Aboriginal
children and young people made up 24% of those
involved with disability services.

Notably, the Youth Justice Review found that it is likely
that there were also many other young people in Youth
Justice with an undiagnosed disability due to poor
assessment tools and systemic screening at the time of
the review.%”

The Youth Justice Case Management Evidence Base
notes that Aboriginal young people in custodial settings
have higher rates of intellectual disability than the
general population, and that approximately half of
young men in the Youth Justice population have a
clinically significant language disorder.5%® Youth Justice
practice guidelines also recognise that many young
people in custody have a diagnosed or undiagnosed
disability, but may not be registered for Disability
Justice.5%®

Youth Justice now requires that all children and young
people under the age of 18 years be screened for
potential intellectual disability using the Child and
Adolescent Intellectual Disability Screening
Questionnaire (CAIDS-Q) shortly after they enter youth
justice custody.t° There are different timelines for when
the CAIDS-Q must be completed. Children and young
people aged between 12 and 18 years will receive a
CAIDS-Q within 3 business days. Those aged 10 or 11
will not receive a CAIDS-Q unless they are remanded
for a minimum of 10 consecutive days, in which case
the CAIDS-Q will be completed within 21 days of entry
into custody.®™

666 DJCS, Young people involved with Youth Justice in 2019,
p 6.

667 Armytage and Ogloff, Youth justice review and strategy, Part
1, p 157.

668 DJCS, Case Management Evidence Base, p 21.

669 Department of Justice and Community Safety (DJCS),
Working as one system: community and custody: Youth
Justice practice guideline, DJCS, Victorian Government,
unpublished, accessed 4 January 2021, p 11.

670 Department of Justice and Community Safety (DJCS),
Custodial assessment: Youth Justice practice guideline,
DJCS, Victorian Government, unpublished, accessed 4
March 2021, p 7.

671 DJCS, Youth Justice Case Management Framework,
pp 40-41.

The CAIDS-Q takes approximately 10 minutes and
does not need to be completed by a clinician. While
scoring ‘yes’ on the CAIDS-Q indicates that the child or
young person is likely to have initial indicators of an
intellectual disability, it is not a definitive assessment of
disability. However, the Youth Justice practice
guidelines are not sufficiently clear about how and
when to refer a child or young person for further
assessment, or to access the NDIS and other support
services.®2

The Taskforce case file review revealed that among the
children and young people in the cohort:

e 27% (n=77) had an identified disability, and 77%
(n = 59) of those were identified as having an
intellectual disability

e 33% (n =91) had had a disability assessment

e 37% (n = 103) presented with cognitive difficulties
but of those, only 42% (n = 43) had been assessed
by a neuropsychologist

e only 11% (n = 29) were a client of the NDIS or
receiving support from disability services.

Three per cent (n = 23) of actions arising from the
Taskforce case planning sessions related to disability.5™
Of these, 8 actions were acquitted, 2 were closed due
to changed circumstances, and 13 were still open at
the time of writing. Most actions related to disability
concerned the NDIS (n = 20). In several case planning
sessions, it was also identified that young people with
disability would be eligible to apply for NDIS support;

672 The only clear direction is in an appendix to a practice
guideline relating to youth control orders, which directs that
‘If a young person scores YES (“likely to have initial indicators
of an intellectual disability”) on the CAIDS-Q for potential
intellectual disability, the Youth Justice Case Manager must
refer the young person to Disability Justice. They may also
refer the young person to a private psychologist for cognitive
assessment if immediate clarification of cognitive status is
required before Disability Justice completes its assessment.’
The same guideline provides advice about referring the child
or young person to the NDIS alongside a community support
organisation who could help the child or young person
complete the NDIS application. It appears that the Youth
Justice worker should not help complete the application — ‘If
a young person requires assistance to access the NDIS,
Youth Justice staff can refer the young person to other
organisations that support people to complete NDIS access
request forms.”: Department of Justice and Community
Safety (DJCS), Youth control order practice guideline
5 — Engaging with other service providers. Appendix 3
- Disability, DJCS, Victorian Government, unpublished,
accessed 4 March 2021, pp 4, 8.

673 This does not include actions arising from the Taskforce case
planning session held for one young person who withdrew
from the Taskforce process after the 8-week review.
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6.4 Responding to individual needs

however, appropriate assessments and applications
had not been progressed.

The Commission heard from stakeholders that
Aboriginal children and young people with disability
face additional barriers and prejudicial stereotypes that
can have negative impacts on wellbeing and increase
the risk of coming into contact with the youth justice
system, as well as adverse experiences within it.
Service providers reported that many Aboriginal
children and young people presented with undiagnosed
disability that was not identified until Youth Justice
involvement had commenced.

Young people may not have even been assessed
until they come to Youth Justice because the
focus has been on behaviour or truancy, not on
disability. The young person may have been
behaving this way because they’re not
understanding. — Aboriginal Youth Justice
worker

There is a big gap in Aboriginal young people
being diagnosed and for families to understand
how to navigate the NDIS... it shouldn’t have to
wait until they’ve come to Youth Justice to
access the system. — Aboriginal Youth Justice
worker

| believe she has a learning disability, but
Education and Child Protection failed her
because they never got an assessment. — Nan

Improving responses to Aboriginal
children and young people with
disability

The Youth Justice Strategic Plan recognises that
children and young people with disability ‘need
specialised services and supports so they can
participate in a way that they understand, supports
their rehabilitation and reduces their risk of
reoffending’.6” It includes the following key actions to
better identify and support young people with disability:

674 DJCS, Youth Justice Strategic Plan 2020-2030, p 38.

e Support the operation of the Forensic Disability
Program to support young people with cognitive
impairment to address their offending behaviour,
including through specialist assessment, intake,
referral, accommodation and services.

e Employ a Youth Justice senior disability adviser so
young people are supported in custody to address
their disability needs. This role provides information
and advice to staff on disability issues and services.

e Maximise the benefits of the National Disability
Insurance Scheme (NDIS) by referring young people
with disability to the NDIS Complex Support Needs
pathway. This will also involve piloting a specialist
service response to facilitate access to the NDIS
and to maximise supports.

¢ |mprove coordination and integration of NDIS
processes and funded supports with the justice
system.®™

The Strategic Plan also includes key actions to respond
to young people’s complex health and mental health
needs in custody. These are discussed in Chapter 9.1
‘Mental health’. They include every Aboriginal young
person receiving a health and mental health screen
within 12 hours of entering a youth justice centre, and a
comprehensive health and mental health assessment
within 3 days.®7®

DJCS has also advised that a practice guideline titled
‘Working with Disability Justice and the National
Disability Insurance Scheme’ is being developed.®””

While these initiatives are welcome, it remains to be
seen what impact they will have at an operational level
for the specific needs of Aboriginal children and young
people with disability.

A recent report from the Victorian Office of the Public
Advocate recommended that all adults entering
correctional facilities be screened for cognitive disability,
which includes ‘mental health and neurological
disabilities, which may affect their ability to make
decisions without support’.6® The Human Rights Law
Centre submitted to this inquiry that all children and
young people entering detention be systematically
screened for all types of disability ‘upon entry and to

675 DJCS, Youth Justice Strategic Plan 2020-2030, pp 38-39.
676 DJCS, Youth Justice Strategic Plan 2020-2030, p 29.

677 Information provided to the Commission by DJCS on
7 August 2020.

678 Office of the Public Advocate (OPA), Decision time:
activating the rights of adults with cognitive disability, OPA,
Melbourne, 2021, p vii.
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ensure their diversion from a custodial setting to
appropriate community based services’.6"®

Youth Justice should ensure that all Aboriginal children
and young people, including those over 18 years, are
screened for disabilities when they commence an order
under Youth Justice supervision, or enter youth justice
custody. If the result indicates the likelihood of a
disability, they should be referred for a further
assessment, and assisted to access appropriate
supports.

Youth Justice should also ensure that disability
screening and assessment tools are culturally
appropriate, and implemented in a holistic way that
recognises and incorporates Aboriginal perspectives of
health and disability, cultural practices (such as yarning
and storytelling) and familial and communal roles of
caring.6e°

Aboriginal LGBTQI+ young people

Young people at the intersections of race, sexuality and
gender identity face increased risks of experiencing
discrimination, violence and mistreatment in all aspects
of their lives — whether in the community, seeking
access to services and supports, or in custody.®' The
particular vulnerabilities of LGBTQI+ young people in
custodial settings and transgender, gender
nonconforming and intersex young people in particular,
are well documented.®®2 International research also
shows that Youth Justice professionals often greatly
underestimate the number of LGBTQI+ youth in their
care and control.%83

679 HRLC, Submission to Our youth, our way inquiry, p 7.

680 Hamilton et al., ‘Putting “justice” in recovery capital: yarning
about hopes and futures with young people in detention’. In
the context of eligibility for the NDIS, see also A Ferdinand et
al., Understanding disability through the lens of Aboriginal
and Torres Strait Islander People — challenges and
opportunities [PDF], Centre for Health Policy, Melbourne
School of Population and Global Health, The University of
Melbourne, 2019, accessed 4 January 2021, p 16.

681 S Wilber and J Szanyi, Model policy: transgender, gender
nonconforming, and intersex youth in confinement facilities
[PDF], National PREA Resource Centre, 2019, accessed
4 January 2021, p 4; M Wishart, C Davis, A Pavlis and K
Hallam, ‘Increased mental health and psychosocial risks
in LGBQ youth accessing Australian youth AOD services’,
Journal of LGBT Youth, 2020, 17(3):331-349, p 332.

682 Wilber and Szanyi, Model policy, p 4.

683 The Fenway Institute: The Center for Prisoner Health
and Human Rights, Emerging best practices for the
management and treatment of lesbian, gay, bisexual,
transgender, questioning, and intersex youth in juvenile
justice settings [PDF], The Fenway Institute, 2018, accessed
4 January 2021, p 5.

The Youth Justice Strategic Plan recognises that
LGBTQI+ children and young people can experience
higher rates of substance misuse and self-harm, and
are at higher risk of family disruption, homelessness
and disengagement from education.%®* It also notes
that LGBTQI+ children and young people experience
poorer physical and mental health outcomes and that
these differences are ‘not inherent to their sexuality or
gender diversity, but stem from family, community or
structural responses to LGBTIQ young people’.58

The Youth Justice Case Management Evidence Base
notes that international research has demonstrated that
LGBTQI+ young people are more likely to be stopped
by police and to experience particular vulnerabilities in
custody.®® |t also acknowledges that ‘data regarding
the prevalence of young people who identify as
LGBTIQ is not routinely collected within the Victorian
criminal justice system’,%8” and that ‘young LGBTIQ
people are not always placed according to their gender
identity, with a range of harmful consequences’.®

The Commission found that there is currently
inaccurate recording of affirmed gender descriptors in
CRIS and the Client Incident Management System
database. Inconsistent approaches and incorrect
records undermine the integrity of data and also
potentially reflect poor, possibly harmful responses to
these children and young people under Youth Justice
supervision.

Eight children and young people in the Taskforce case
file review (3%) identified as LGBTQI+. The Taskforce
and inquiry did not focus on the specific experiences of
Aboriginal LGBTQI+ young people, and issues
particular to this cohort were rarely raised during
consultations. Where issues were raised, they
concerned access to support services in the
community.

684 DJCS, Youth Justice Strategic Plan 2020-2030, p 34.
685 DJCS, Youth Justice Strategic Plan 2020-2030, p 34.
686 DJCS, Case Management Evidence Base, p 21.
687 DJCS, Case Management Evidence Base, p 21.
688 DJCS, Case Management Evidence Base, p 21.
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6.4 Responding to individual needs

They [denominational rehabilitation facility]
wouldn’t let me in when | wanted help because
of my homosexuality. | didn’t think | would ever
get into rehab... When | got here [different
rehabilitation facility] | didn’t think | would fit in
because of my fair skin. | didn’t think anyone
would like me, especially the boys, because I'm
homosexual. — Joel, 22

There is a need for targeted services and spaces for
Aboriginal LGBTQI+ young people to safely come
together in the community to reduce isolation,
counteract homophobia and promote cultural
connections.%°

Improving responses to Aboriginal
LGBTQI+ young people

The Youth Justice Strategic Plan recognises that
‘young people who identify as sexually or gender
diverse may have unique health, mental health and
support needs’ and that ‘[t]here is a need for Youth
Justice to ensure that all diverse young people and staff
feel comfortable, safe and appropriately supported’.6®
The Youth Justice Strategic Plan includes actions to
review custodial policies and procedures to reflect the
needs of LGBTQI+ young people and to work with
custodial health and support services to ensure that the
needs of LGBTQI+ young people are recognised and
accommodated. 5’

Youth Justice custodial procedures acknowledge ‘the
potential additional risks and vulnerabilities for young
people in custody who identify as LGBTI’ and state that
“Youth Justice Policy and Service Design are
developing a policy for YJCS to provide clear guidance
about our work with young people who identify as
LGBTI’.5%2 DJCS has advised that a practice guideline
to be titled ‘Working with LGBTIQ young people’ is

689 Aboriginal Health Council of South Australia Ltd and the
Lowitja Institute, The Aboriginal gender study, p 68.

690 DJCS, Youth Justice Strategic Plan 2020-2030, p 34.
The Strategic Plan also acknowledges that LGBTQI+
young people in custody ‘may have particular medical or
accommodation considerations that need to be met’ (p 34).

691 DJCS, Youth Justice Strategic Plan 2020-2030, p 35.

692 Department of Justice and Community Safety (DJCS),
Working with lesbian, gay, bisexual, trans and gender
diverse, and intersex (LGBTI) young people: Youth Justice
custodial procedure, DJCS, Victorian Government,
unpublished, accessed 4 January 2021, p 2.

currently being developed. While there are elements
of current Youth Justice training programs that refer to
issues affecting LGBTQI+ children and young people,®*
there is currently no comprehensive, dedicated training
provided to Youth Justice community or custodial staff
on working with LGBTQI+ young people, nor is such
training identified in the Youth Justice workforce
plans.6%

Youth Justice must ensure that gender descriptors are
accurately recorded. Further work is also required to
better understand the experiences and needs of
Aboriginal LGBTQI+ young people in contact with the
youth justice system, whether in custody or under
Youth Justice supervision in the community.

693 Information provided to the Commission by DJCS on
7 August 2020.

DJCS advised the Commission that supporting LGBTQI+
young people is addressed in induction training for

both community and custodial workforces. This training
covers respect in the workplace, including identifying and
responding to discrimination and unacceptable behaviour.
This includes client relationships and covers understanding
of discrimination based on sexual orientation. DJCS also
referred to training for custodial staff on communication,
teamwork and professionalism, which covers processes for
conducting searches on LGBTQI+ young people.

Department of Justice and Community Safety (DJCS),

Youth Justice community workforce plan, DJCS, Victorian
Government, 2021, accessed 17 January 2021; Department
of Justice and Community Safety (DJCS), Youth Justice
custodial workforce plan, DJCS, Victorian Government,
2021, accessed 21 January 2021.

694

695

232 Commission for Children and Young People

Our youth, our way



https://www.justice.vic.gov.au/yj-community-workforce-plan
https://www.justice.vic.gov.au/yj-custodial-workforce-plan
https://www.justice.vic.gov.au/yj-custodial-workforce-plan

That DJCS ensure that the youth justice system is
responsive to the specific needs of all Aboriginal
children and young people, including young women,
young people with disability and LGBTQI+ young
people. This should include:

resourcing more Aboriginal-led, designed and
delivered programs for Aboriginal girls and young
women

employing more female Koori Youth Justice workers

ensuring that all children and young people entering
Youth Justice supervision or youth justice custody
are screened for disability, referred for a further
assessment if the result indicates the likelihood of a
disability, and assisted to access appropriate
supports

ensuring that disability screening and assessment
tools and processes are culturally appropriate

implementing specific training for all Youth Justice
staff in relation to working with LGBTQI+ children
and young people

reviewing policies, procedures and accommodation
options to ensure that the needs of transgender and
gender-diverse children and young people are met,
including by amending databases so that they can
accurately record gender descriptors.
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The gathering circle is about meeting up. This is part of our culture. We talk

through issues and teach things. The people represent our family, parents, Uncles
and Aunties who teach us our culture. The clapsticks are there, which represent
singing and dancing. We do this to keep our culture and stories alive. The eel is our
traditional food. We go hunt for eels at the various waterways on our Country. We visit
these important sites to keep us connected to Country. — Young people of
Framlingham, Gunditjmara (Kirrae Wurrung) Country




7. Family, community & culture

Our way

A child-centred and culturally based
justice system takes into account the
child’s experiences of family, community,
culture, Country. If they are not connected
to their community and accepted into
their community, then that is an indicator
that colonisation has had a more profound
impact on their quality of life than perhaps
another child who has had the benefit of
community around them. — Community
member

Our kids need to know our position in this
country, that our socio-economic status,
poverty, is a legacy from colonisation. It’s
not because we are Aboriginal. We need
to celebrate who we are as Indigenous
peoples. This happens through cultural
practices, and ensuring they know our
history, know our leaders and what the
struggles have been. — Elder and RAJAC
Chair

The practice and understanding of culture are crucial to
building Aboriginal children and young people’s identity
and resilience.®®® Their primary means of accessing
culture is through their families and communities. Every
Aboriginal child and young person deserves to grow up
connected to their family and community, and in turn,
to their culture. Aboriginal family, community and
culture are inextricably intertwined. This is the way
things have been since time immemorial.

696 Culture is defined in different ways (for example, the shared
practices, knowledge, values, beliefs and customs of a
social group), but is ‘essentially about how we collectively
make sense of things in the universe and how we express
our sense of meaning and engage with that world as
communities of peoples’: M Bamblett, J Harrison and P
Lewis, ‘Proving culture and voice works: towards creating
the evidence base for resilient Aboriginal and Torres Strait
Islander children in Australia’, International Journal of Child
and Family Welfare, 2010, 13(1-2):98-113, p 100.

As Aboriginal communities expressed to the
Commission, there is a collective desire that Aboriginal
children and young people follow Aboriginal ways of
knowing, being and doing, and that they be taught and
find pride and strength in Aboriginal culture, identity,
history and spirituality. The wellbeing of communities is
dependent on their young peoples’ connection to
family, community and culture.

These essential connections can be severed through
government interventions. The youth justice system
must play its part in keeping these connections alive,
and recognise the centrality of family, community and
culture to the wellbeing of Aboriginal children and
young people. Where government systems intervene,
they must support families and communities to nurture
Aboriginal children and young people in their culture.
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7. Family, community & culture

Kirrae’s story

Kirrae®” grew up in a close-knit but disadvantaged
regional community. At home, his family members
loved and cared for him, and experienced significant
challenges. Without effective family supports to
address these challenges, Kirrae faced similar issues.
Services did not meet his needs at an early age.

I grew up thinking that | didn’t have a purpose in
this life, I didn’t have a culture. | come from a big
family, but dad wasn’t really around much. |

grew up thinking he didn’t love me. | got to know

Police were scary. They were chasing us, ready
to run us over for robbing a store. | was 12. And
before | knew it the police are there, roughing up
my [relatives]. | started carrying a brick around in
the house, just in case anyone came for me. |
started feeling myself disappearing inside.

I had 12 months as a 12 year old. It’s hard
getting locked up because | miss family, miss

my father a bit and learnt he had a rough patch
growing up too. When | was only small, mum
and dad were drinking and fighting. | remember
getting hit by dad.

In primary school, | didn’t know what was going
on. | was always listening, putting my hand up,
but | remember thinking there must be
something else going on out there that | should
be a part of. | knew a bit about my totem but |
didn’t know much. There’s not much teaching
for culture in my home town.

In my home town it was easy to see someone
you know take drugs. That can be confusing,

especially when culture’s not taught as much as

it could be. | knew in my heart and mind and
soul | needed culture... but | tried to find
connection through drugs. My family wasn’t
happy about that.

Involvement with the youth justice system negatively
affected Kirrae’s wellbeing and connection with his
family, particularly when he was placed in custody.

697 Kirrae is a pseudonym meaning ‘blood’ in Kirrae Wurrung.

looking at the stars. | pretended | wasn’t there.

I didn’t spend much time with my Nana growing
up because | was always getting in trouble. | was
inside when she got sick, so | couldn’t go see
her and she passed away. | have a lot of
questions I’ll never get to ask her.

A lack of effective supports for Kirrae and his family
pushed him through the youth justice system and into
the adult system. During this time, Kirrae’s family were
his greatest supports.

Mum and my [sibling] were big supports. | was
looked at as nothing in the community, just a
drunk and a drug addict. Mum visited in the
police cells a couple of times. She didn’t come
all the time.

In the adult system, Kirrae gained access to holistic,
culturally based support for the first time and was able
to begin healing.

In this healing centre program we do artwork
and cultural practice, kup murri [traditional
cooking], and we play music, like Archie Roach
and hip hop. Dancing is my key and my way of
expressing myself. It’s my meditation, my sense
of freedom.
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For Kirrae, culture is core to his strength and healing
from trauma. The engagement with a culturally
strengthening healing program helped Kirrae to develop
his sense of self, and to understand his place in this
world, how he is connected, and how he can grow and
be nurtured within a family and a community in which
he belongs.
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7. Family, community & culture

Key data

Only 31% of children and young people in
the Taskforce case file review for whom
responses were given had a cultural
support plan.

61% of children and young people in the
Taskforce case file review had at least one
family member with current or past
involvement in the criminal justice system.

79% of children and young people in the
Taskforce case file review had a history of
trauma and abuse.

e 17% of children and young people who
were the subject of a Taskforce case
planning session had experienced the
death of one or more immediate family
members.

10% of young people in the Taskforce
case file review were parents.
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7. Family, community & culture

Current context

Family is ‘the cornerstone of Aboriginal and Torres
Strait Islander culture, spirituality and identity’.5%
Aboriginal concepts of family extend beyond
mainstream definitions, and include grandparents,
aunts, uncles, cousins, nieces, nephews and members
of the community who are involved in children’s lives
and helping to raise them.®*® For many Aboriginal
children and young people, their relationship with a
cousin or great-aunt may be just as strong as that with
a sibling. In this report, ‘family’ refers to immediate
family, extended family and kinship ties.

Aboriginal family, community and culture are
inextricably connected. According to the Secretariat of
National Aboriginal and Islander Child Care (SNAICC):

As an Aboriginal or Torres Strait Islander child grows
up, maintaining their connections to family and
community forms the basis of the development of the
child’s identity as an Aboriginal or Torres Strait
Islander person, their cultural connectedness and
their emerging spirituality.™

Recognising the importance of family, community and
culture is particularly important for Aboriginal children
and young people who are involved in the youth justice
and child protection systems. For Aboriginal children
and young people who have been removed from, and
have little contact with, their immediate family,
connections with extended family, kin or Aboriginal
community members are crucial.

Victorian youth justice legislation, policy and
procedures recognise the importance of family,
community and culture for Aboriginal children and
young people. A strong focus on connection to family,
community and culture underpins a number of Victorian
Government policy frameworks, including Burra Lotjpa
Dunguludja (the Aboriginal Justice Agreement Phase
4),7" Wungurilwil Gapgapduir (Aboriginal Children and

698 Secretariat of National Aboriginal & Islander Child Care
Inc. (SNAICC), Working and walking together: supporting
family relationship services to work with Aboriginal and
Torres Strait Islander families and organisations, SNAICC,
Melbourne, 2010, p 19.

699 SNAICC, Working and walking together, p 19.

700 SNAICC, Working and walking together, p 19.

701 State of Victoria, Burra Lotjpa Dunguludja, pp 7, 28, 33-34.

Families Agreement),”®? Korin Korin Balit-Djak
(Aboriginal Health, Wellbeing and Safety Strategic Plan
2017-2027),% and Balit Murrup (Aboriginal Social and
Emotional Wellbeing Framework 2017-2027).7%4

The Youth Justice Review recognised the importance
of family involvement in the youth justice system and
recommended that Youth Justice ‘develop a strategy
for engaging with the families of those young offenders
who can benefit from increased contact and support
from their families’.”® In response, in 2019, Youth
Justice implemented a new Case Management
Framework and a new Case Management Evidence
Base, which acknowledge the particular importance of
connection to family, community and culture for
Aboriginal children and young people in contact with
Youth Justice.”®

In addition, the Youth Justice Strategic Plan recognises
that Aboriginal young people ‘who commit offences
should be dealt with in a way that upholds their cultural
rights and sustains their ties to family, community,
culture and country’.”” The Aboriginal Youth Justice
Strategy, which is being developed under the Strategic
Plan, also aims to strengthen young people’s
connection to family, community and culture.”®

Current sentencing principles under the CYFA require
the Children’s Court to have regard to a number of
factors in determining a sentence, including the need to
strengthen and preserve the relationship between the
child and the child’s family, the desirability of allowing
the child to live at home, and the desirability of allowing
the child’s education, training or employment to
continue without interruption.”®®

702 DHHS, Wungurilwil Gapgapduir.

703 Department of Health and Human Services (DHHS), Korin
Korin Balit-Djak: Aboriginal health, wellbeing and safety
strategic plan 2017-2027, DHHS, Victorian Government,
2017, pp 10, 25, 34, 55.

704 DHHS, Balit Murrup, p 8.

705 Recommendation 6.12: Armytage and Ogloff, Youth justice
review and strategy, Executive summary, p 32.

706 DJCS, Youth Justice Case Management Evidence Base,
pp 45-46.

707 DJCS, Youth Justice Strategic Plan 2020-2030, p 22.
708 DJCS, Youth Justice Strategic Plan 2020-2030, p 22.
709 CYFA, s 362(1).
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Current context

The CYFA also provides that children detained in youth
justice custody are entitled to receive visits from
parents and relatives,”"® and to have reasonable efforts
made to meet their ‘cultural needs including, in the
case of Aboriginal children, their needs as members of

the Aboriginal community’

711

The Australian Children’s Commissioners and
Guardians have also developed a model charter of
rights for children and young people detained in youth
justice facilities.”'? These rights are drawn from the
United Nations Convention on the Rights of the Child,
the Beijing Rules and the Havana Rules. The model

charter includes the rights
family and friends through

to have regular contact with
visits and phone calls, and to

participate in cultural activities and celebrations with

other Aboriginal people.”®

The Victorian Charter of Human Rights and
Responsibilities recognises the distinct cultural rights of

Aboriginal people to enjoy

their identity and culture,

maintain and use their language, and maintain their

kinship ties and distinctive

spiritual, material and

economic relationship with the lands and waters with
which they have a connection under traditional laws

and customs.”*

This chapter considers a range of issues related to
Aboriginal children and young people’s connection with
their family, community and culture while in contact with
the youth justice system. It is divided into 4 parts:

e 7.1 ‘The importance of family and community
connection’ explores the importance of family and
community connection for Aboriginal children and

young people.

e 7.2 “Youth Justice practices and family involvement’
examines Youth Justice practices in relation to the
involvement of family, and the impact of these
practices on family relationships.

e 7.3 ‘Challenges experienced by Aboriginal families’
identifies and explores the challenges experienced
by Aboriginal families, including intersecting forms
of disadvantage and young people’s own caring

710 CYFA, s 482(2)(b).
711 CYFA, s 482(2)(0).

712 Australian Children’s Commissioners and Guardians,
A model charter of rights for children and young people

detained in youth justice facilities, Australian Human Rights

Commission, 2018, accessed 2 December 2020.
713 Australian Children’s Commissioners and Guardians, A

model charter of rights for

children and young people

detained in youth justice facilities.
714 Charter of Human Rights and Responsibilities, s 19(2).

responsibilities, and the absence of support for
these challenges.

e 7.4 ‘Connection with culture’ examines the
responsibility of the youth justice system to facilitate
meaningful connections to culture for Aboriginal
children and young people.

The Commission’s recommendations in this chapter are
aimed at strengthening connections to family,
community and culture for Aboriginal children and
young people in the youth justice system. The cultural
safety of youth justice centres is examined in Chapter
13.1 ‘Cultural safety and support in custody’.
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7.1 The importance of family and
community connection

Finding 11

Family and community are strong
supports for Aboriginal children and
young people in contact with the youth
justice system, and are critical to creating
lasting and positive change in their lives.

Every child needs family and community to thrive. For
Aboriginal children and young people, connection with
family provides the foundations for identity, culture,
Country and Aboriginal community.”*® These
connections are widely recognised as fundamental to
effective, culturally safe practice for working with
Aboriginal children and young people, and are
particularly important for Aboriginal children and young
people in the youth justice system.”'® The Youth Justice
Review found that ‘strong, prosocial connections with
family and parents are core protective factors for young
people’.”"” Without the involvement and engagement of
those who are most invested in a child’s care and
future, behaviour change and successful outcomes are
likely to be limited.”*®

715 V McLennan, ‘Family and community resilience in an
Australian Indigenous community’, Australian Indigenous
Health Bulletin, 2015, 15(3):1-7.

716 VACCA, Submission to Our youth, our way inquiry, p 4.

717 Armytage and Ogloff, Youth justice review and strategy, Part
1,p 164.

718 The Australasian Juvenile Justice Administrators’ Juvenile
Justice Standards state that ‘effective outcomes are more
likely if links with family and significant others are sustained
and community partnerships developed’: Australasian
Juvenile Justice Administrators, Juvenile Justice Standards
2009, Australasian Juvenile Justice Administrators, 2009,
accessed 25 February 2021, p 3.

The strength of family connection for
Aboriginal children and young people in
the youth justice system

Having family in their corner advocating
for them and supporting them can be
the difference between successfully
exiting Youth Justice and a life of
reoffending. — Aboriginal community
member

During the inquiry, the Commission asked Aboriginal
children and young people who their most significant
supports were. Aimost all (66 out of 74) children and
young people identified their family and/or Elders as
their most significant supports. This is noteworthy given
the high proportion of Aboriginal children and young
people in the youth justice system who are also
involved in the child protection system and have limited
contact with their immediate family (see Chapter 8.1
‘Child Protection involvement’).

Many children and young people recognised the
strengths of their families as being that they loved and
cared for them, and provided cultural connection,
despite facing significant barriers.
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7.1 The importance of family and community connection

In many cases, families supported young people when
Youth Justice and other services were unavailable or
inadequate. Many accounts identified family as the key
to preventing further contact with the youth justice
system.

There was no one there to support me to come
back into community, only my mum. — Jamie, 18

If mum and dad weren’t here | wouldn’t be here,
to be honest. Mum, | can just call her whenever |
want. She just says, ‘Be honest. I'm not gonna
judge you.” We just help each other. We are both
going through struggles. — Leroy, 14

The magistrate just used lawyer words. | didn’t
understand what was happening. If mum hadn’t
been there, | wouldn’t have understood what
anything means. — Nataya, 21

Mum is always happy to have me back. I've got
a lot of support from family. — Watanom, 19

It doesn’t matter how bad things get or the
worse predicament I'm in, Nan just wants what’s
best for me. — Karrwin, 20

Taskforce case planning sessions similarly
demonstrated the importance of involving family in a
child or young person’s Youth Justice planning, case
management and supports. In Frances’s case, family
support during involvement with Youth Justice was vital
and transformative.

Frances

Frances had no priors and was remanded to
Parkville youth justice centre for a very serious
offence. Her family organised themselves to
support her intensively. For many young people,
detention in Parkville means disconnection from
family support; however, Frances’s family was
able to travel to be near her, and stayed in
constant contact.

When Frances’s case went to court, the
magistrate recognised the presence and strength
of her family and the support they provided. This
indicated that Frances would present a low risk
of reoffending, and enabled her to receive ball
and avoid a long period of remand in Parkville.

When Frances returned home on bail, her family
sat down together to talk about respect and
Frances’s behaviour, and to show her that the

~

whole family was present to support her. Frances
understood that she was supported, and that
people cared about her wellbeing.

By successfully completing bail, Frances showed
the court that she could continue engaging in
positive behaviours. She was sentenced to a
community-based order, during which she
completed some studies and got a job.
Participants at the case planning session
attributed this success to her caring family, who
were able to keep Frances in a safe space,
surrounded by people who cared for her, with
boundaries. With crucial family and community
supports, Frances was able to build a bright
future and avoid ongoing involvement in the
youth justice system.
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Frances’s case demonstrates the importance of
considering the young person’s family context, and in
particular, the supports they can provide to keep young
people safe in the community. For children and young
people who have connections to Aboriginal family and/
or community, Youth Justice must recognise and foster
these vital connections throughout their contact with
the system, as they are likely to be a child or young
person’s best supports.

Frances’s family had the ability to support her with
minimal assistance from Youth Justice. However, this
case also demonstrates that, with the right supports
from Youth Justice, more families could assist their
children on bail, community-based orders or parole.
This could significantly reduce the number of Aboriginal
children and young people in custody.

Participants at every Taskforce regional forum
emphasised that family must be involved for children
and young people to be able to heal and leave the
youth justice system. Participants also highlighted the
importance of Youth Justice considering the young
person and their family together, rather than focusing
solely on the young person. This is discussed further in
Chapter 7.3 ‘Challenges experienced by Aboriginal
families’.

Some Aboriginal children and young people in the
youth justice system have been disconnected from
their families and communities through Child Protection
intervention, custodial stays or other circumstances.
The Taskforce case file review showed that 21% of the
cohort were not connected to their family or
community, and for a further 8%, the extent of the child
or young person’s family or community connection was
unknown. For these children and young people, the
youth justice system plays an important role in
facilitating family and community connection. This is
discussed further in Chapter 7.2 “Youth Justice
practices and family involvement’.

Aboriginal organisations and
connection with family and community

The Commission spoke to Aboriginal organisations that
conduct a range of youth programs, including
programs for early school leavers, homework support,
youth groups and drug and alcohol rehabilitation. As
noted throughout this report, these organisations
embed family and community involvement in their
operating model. Community and culture are also
embedded at a foundational level through community-

controlled governance, program design and the
presence of Aboriginal staff (see Chapter 4.1
‘Advancing self-determination’). The strengths of
Aboriginal workers and their ability to build trusting
relationships with Aboriginal children and young people
are examined in Chapter 6.2 ‘Relationships with
workers’ and Chapter 9.3 ‘Mentoring’.

Aboriginal workers told the Commission that family
involvement was essential for building and protecting
children and young people’s wellbeing and engagement
in programs (see also Chapter 5.1 ‘Early intervention’).

If kids have parents around, we will work with
parents as well. We can’t do it without
engagement with families. We can’t do it without
mum and dad engaged. — Manager, BWAYS

A good-practice case study in the Western
District involved an Aboriginal justice worker
engaging actively with families, doing proactive
intervention. The worker stated it wasn’t him
alone doing the diverting, it was the families.
Working with the families was a way to divert the
young people from the youth justice system.

— Aboriginal Youth Justice worker

One of the most important things is to work with
the young person’s family. In my lifetime of
seeing kids go to school | could probably count
on 2 hands the kids who can get themselves up
early and get to school. For everyone else who
passed, or got through school, it was their family
who got them through — not just buying them the
books, but helping them with homework, or just
the encouragement. Even if they weren’t
physically involved in the schooling, it was the
straight and narrow of being able to get the kid
up every morning and say that going to school is
important. — Aboriginal Youth Justice worker

Flexibility in roles and programs at Aboriginal
organisations enables workers to involve family, rather
than focusing on the child alone. This also means that
workers can be responsive to family circumstances,
which can sometimes involve specific healing work to
promote family involvement.
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7.1 The importance of family and community connection

[Workers at the healing centre] were the first to
show me and teach me about Aboriginal culture.
[Elder] is teaching me to reconnect to parents
and people who you haven’t got along with or
who haven’t been around. — Joel, 22

[On working with families] It can vary because
sometimes, depending on the relationships the
family has in community, if it’s fractured, family
and young people might choose not to access
those supports. Sometimes our workers have
had to do that repair work so families can
reconnect to community and culture.

— Aboriginal Youth Justice worker

One Aboriginal organisation told the Commission about
a child who was regularly attending a youth group with
her father and siblings, but stopped attending without
explanation. Through dialogue with the father, the
organisation discovered that the child did not feel
comfortable attending alone, and was reliant on him to
attend. In response, the Aboriginal organisation built its
relationship with the father and addressed his needs, in
order to facilitate the child’s involvement.

Aboriginal workers are also key to providing cultural
and community connection in order to build a young
person’s sense of belonging.

[Aboriginal workers] can play the Aunty or the
Uncle with the young person. But for others they
respond to the cousin or brother vibe of a young
worker — some will open up in that relationship,
some won’t. Same with responding to someone
with a motherly or fatherly vibe. — Aboriginal
Youth Justice worker

An Aboriginal worker has the ability to engage
with the family, parents and carers even when
other agencies cannot. — Aboriginal community
member

In the next chapter we examine Youth Justice practices
in relation to the involvement of family, and the impact
of these practices on family relationships.
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7.2 Youth Justice practices and
family involvement

This chapter focuses on:

¢ the involvement in Youth Justice planning and
decision-making of Aboriginal families with children
and young people under community-based
supervision

e connection with family and community for Aboriginal
children and young people in youth justice custody.

Community supervision

Finding 12

Youth Justice fails to meaningfully involve
the families of many Aboriginal children
and young people under community
supervision in planning, decision-making,
programs and supports.

Positive outcomes in Youth Justice
strongly depend on the capacity of
workers to engage and develop
relationships with young people, their
families and significant others.”°

The Youth Justice Case Management Framework and
Youth Justice Case Management Evidence Base,
developed following the Youth Justice Review,
recognise the vital role of family in the lives of children
and young people, and the impact that connection to
family and community can have on the overall wellbeing
of Aboriginal children and young people in particular.”?

Youth Justice practice guidelines provide directions for
Youth Justice workers to engage with a young person’s

719 DJCS, Engagement, p 4.
720 DJCS, Youth Justice Case Management Evidence Base, p 42.

family during the case management process. This
ranges from informing family about key decisions and
plans to inviting family to provide input and participate
in meetings.”" Involving family and significant others (as
a key part of a young person’s social system) is
encouraged to sustain behaviour change? and
enhance protective factors that can assist young
people to desist from offending behaviour.”?

In particular, practice guidelines direct case managers
to invite family and significant others to participate in
key meetings during the case management process,
including care team meetings.” If families do not wish
to participate, or if participation is inappropriate, the

721 See for example Allocation and intake practice guideline:
DJCS, Allocation and intake: Youth Justice practice
guideline, DJCS, Victorian Government, unpublished,
accessed 2 December 2020, p 6.

722 For example, DJCS, Care teams, p 16; Department
of Justice and Community Safety (DJCS), Community
intervention: Youth Justice practice guideline, DJCS,
Victorian Government, unpublished, accessed 2 December
2020, p 6; Department of Justice and Community Safety
(DJCS), Custodial case review: Youth Justice practice
guideline, DJCS, Victorian Government, unpublished,
accessed 2 December 2020, p 6.

723 DJCS, Case planning, p 15; Department of Justice and
Community Safety (DJCS), Home visits and assessing
the home environment: Youth Justice practice guideline,
DJCS, Victorian Government, unpublished, accessed 2
December 2020, p 4. Specific reference is also made to
working with family and significant others in many other
practice guidelines including Care teams; Community case
review; Community intervention; Custodial case review;
Engagement; Exiting custody, transition and reintegration;
Managing non-compliance; Trauma-informed practice;
Understanding and responding to family violence; Working
as one system (community and custody); Working with
Aboriginal young people and cultural support plans; and
Working with mental health.

724 See for example, Department of Justice and Community
Safety (DJCS), Planning for youth parole: Youth Justice
practice guideline, DJCS, Victorian Government,
unpublished, accessed 2 December 2020, p 7; Department
of Justice and Community Safety (DJCS), Preparing for case
closure: Youth Justice practice guideline, DJCS, Victorian
Government, unpublished, accessed 2 December 2020, p 5;
Department of Justice and Community Safety (DJCS), Safety
planning: Youth Justice practice guideline, DJCS, Victorian
Government, unpublished, accessed 2 December 2020,
pp 3, 9-10; DJCS, Trauma-informed practice, p 10.
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7.2 Youth Justice practices and family involvement

case manager must ensure that the family is informed
about meeting discussions and decisions, and that
‘their views and wishes are considered’.”®

The experiences of families

Despite the strong emphasis on family involverment in
Youth Justice policies, throughout the Taskforce and
the inquiry the Commission observed a lack of
engagement by Youth Justice with the families of
Aboriginal children and young people under community
supervision, and a failure to acknowledge family
members’ crucial role in informing case management
and the identification of options to support children and
young people to succeed.

Tooran’s story, at the beginning of Chapter 6 ‘A
child-centred system’, describes the difficulties she
encountered in seeking support from Youth Justice for
her sister, Wawal. This included not being able to get in
touch with Wawal’s case manager, and not being given
clear information about the supports being put in place
for her.

Similarly, other family members told us that Youth
Justice case managers failed to communicate or create
a working relationship with families to facilitate their
engagement and involvement.

[The Youth Justice worker] thinks she is helping,
although only calls and asks where [my
granddaughter] is when she is locked up, and
nothing in between... | need someone to call
when she mucks up and | am worried about her.
- Nan

They need to work closely together... workers
need to be more confident in telling parents
what their kids are doing. — Aunty

There’s a lack of relationship between my
granddaughter and Youth Justice workers, but
also between workers and the family. — Nan

I would change Youth Justice not being
transparent. How would you change that? |
guess just work closely with families. — Sibling

725 DJCS, Care teams.

Children and young people identified similar issues.

[My Youth Justice worker] doesn’t say hello to
Nan or have a cuppa. | look at my Nan as an
Elder and she doesn’t even say hello to her.

— Peyton, 16

In some cases, engaging the families of Aboriginal
children and young people in the youth justice system
is complex. Families are often facing intersecting forms
of disadvantage, trauma and family conflict (see
Chapter 7.3 ‘Challenges experienced by Aboriginal
families’) that create barriers to involvement in Youth
Justice processes and services. In these cases, family
engagement and involvement may only be possible
after these barriers are addressed. For example,
parenting courses, counselling, assistance with
substance misuse, housing support or the involvement
of an Aboriginal support worker or an ACCO, may be
necessary. Healing to repair family relationships may
also be required. This support must be provided by
Youth Justice in collaboration with relevant agencies,
including Child Protection.

One Aboriginal Youth Justice worker acknowledged the
need to provide better support for family relationships,
particularly for Aboriginal children and young people in
out-of-home care (see also Chapter 8 ‘A caring &
stable home’):

In community we should provide more family
support. The majority of those young people are
going back to family when they’re missing from
care or out and about... There may be legitimate
reasons they’re not with family, but we need to
strengthen relationships with family so young
people can be connected to them, even if they’re
living separately. We’re not investing enough
resources in it. Young people are consistently
going back to parents and siblings from resi
care. — Aboriginal Youth Justice worker

However, Youth Justice practice guidelines do not
acknowledge this complexity or provide guidance as to
the further work that may be required to facilitate
meaningful family participation in planning and case
management processes for children and young people
under supervision.
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It is therefore unsurprising that during Taskforce case
planning sessions the Commission saw little evidence
that such support was being provided to families, or
that family restoration work was occurring. Of all
actions made in Taskforce case planning sessions,
10% related to family, family access, carer support and
relationship strengthening.”® Most of those actions
were for young people under community supervision.
These included actions designed to build family
relationships, for example, facilitating increased family
contact and return to Country trips with family.

In one region, all of the children and young people for
whom Taskforce case planning sessions were held had
experienced a breakdown of a significant relationship
with a parent or guardian prior to the commencement
of their offending behaviour. It was unclear what steps
were being taken by Youth Justice or other services to
restore these relationships to ensure that the children
and young people had a support network.

The impact of Youth Justice’s failure to prioritise
connection with families is clearly demonstrated in a
Taskforce case involving a young person who breached
parole to attend a family member’s funeral interstate.
This family member had been his primary carer since
he had been removed from his parents at the age of 6.
Youth Justice denied the young person permission to
attend the funeral, citing behavioural reasons. The
young person told the Commission, ‘My family is
everything to me... my [family member] was the one
that raised me.’ During the Taskforce case planning
session, workers connected Youth Justice’s refusal of
leave to the young person’s subsequent distress,
increased drug use and further offending behaviour.

Despite the recognition of the vital role of families and
support networks for children and young people in
Youth Justice policies, significant gaps remain in policy
and practice. This undervalues the crucial role of
families in Aboriginal children and young people’s lives.
There is scope for Victoria to learn from New Zealand’s
approach to family involvement in the youth justice
system.

726 This does not include actions arising from the Taskforce case
planning session held for one young person who withdrew
from the Taskforce process after the 8-week review.

New Zealand’s approach to family
involvement in the youth justice system

New Zealand’s Oranga Tamariki Act recognises the
crucial role of family in youth justice processes, stating
that:

any measures for dealing with offending by children
and young persons should be designed to strengthen
the family, whanau, hapu, iwi"?" and family group of
the child or young person concerned.”®

One of the principal measures for engaging and
involving families in the New Zealand youth justice
system is family group conferencing, which is
discussed below.

Family group conferencing

Family group conferencing was introduced in 1989 as a
key feature of the youth justice and child protection
systems. In the youth justice context, it provides a
statutory forum where the child or young person, their
family, whanau, hapad, iwi, the victim of the alleged
offence, and state and community representatives
come together to decide how to respond to offending
behaviour.”?® As outlined in Chapter 4.1 ‘Advancing
self-determination’, family group conferencing involves
a partial transfer of judicial power from the state to the
community.

According to the New Zealand Children’s
Commissioner, family group conferences (FGCs) were:

prompted and inspired by some aspects of Maori
methods of dispute resolution with a clear goal to
improve a system which had failed Maori; they were
an attempt to incorporate tikanga Maori™® into a
process that remains a product of coloniser law and
is convened by state officials.™

727 The iwi (tribe) is the largest of the groups that form Maori
society. Each iwi is made up of various hapd (clans or
descent groups), which might have up to several hundred
members. Each hapd is made up of whanau (extended
families): Te Ara — the encyclopedia of New Zealand, Tribal
organisation.

728 Oranga Tamariki Act, s 208(2)(c)()).

729 Manaakitia a Tatou Tamariki — Children’s Commissionet,
Family Group Conferences: still New Zealand’s gift to the
world? [PDF], Children’s Commissioner, 2017, accessed 25
November 2020.

730 Maori practices or lore.

731 Manaakitia a Tatou Tamariki — Children’s Commissioner,
Fulfilling the vision: improving Family Group Conference
preparation and participation, Children’s Commissioner,
2017, accessed 25 November 2020, p 2.
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7.2 Youth Justice practices and family involvement

FGCs must occur in several situations:

e Where the police wish to lay a charge against a
child or young person who has not been arrested,
an ‘intention to charge FGC’ must be held to seek
to reach an agreement that would enable the child
or young person to address the effects and causes
of their behaviour without recourse to prosecution
and court proceedings.

e Where a child or young person has been arrested
and does not deny the charge, the court must order
an FGC, the aim of which is to decide on a plan for
approval by the court. Usually the plan involves an
apology, reparation, community work, curfew and/
or undertaking to attend school or not to associate
with co-offenders.

e Where a child or young person denies the charge
and the charge is found to be proved by the Youth
Court, an FGC must be convened to formulate an
appropriate plan for the child or young person.

e Where the child or young person denies the charge
and is remanded in custody, an FGC must be
convened to look at other options for the child or
young person’s care.

e Where a child aged 10 to 13 years may be in need
of care and protection by virtue of the number,
nature or magnitude of alleged offences, a ‘care
and protection FGC’ must be convened.”®

FGCs are held by an Oranga Tamariki-employed
convenor, who is responsible for bringing together all
relevant people and organisations, preparing the young
person, their family and community representatives and
running the FGC.

The FGC has 4 stages:

¢ Getting the facts — The police summary is read out,
and if the child agrees with the summary, the
discussion commences.

¢ Group discussion — Participants discuss the
circumstances of the offence and its impact on the
victim and the child’s family.

e Family only time — The child and their family come
up with a clear, realistic plan to take back to others
at the family group conference.

e The plan — If the wider group agrees, a legally
binding plan is created and must be completed.

732 Manaakitia a Tatou Tamariki — Children’s Commissionet,
Family Group Conferences: still New Zealand's gift to the
world?

This relies on family and professionals providing
ongoing support, working together and keeping
each other informed about progress and problems.
If things go off track, the youth justice coordinator
or social worker will talk to the family about what
they can do to stick more closely to the plan.”?

The FGC process is informal, ideally allowing all parties,
including and especially family members and any
victims who attend, to express their views about how
the offending behaviour should be addressed. In the
case of Maori children and young people, Maori
organisations or iwi leaders should be involved, and the
plan will likely include learning about themselves as
Maori, and the responsibilities and knowledge flowing
from that identity.”3*

As around 75% of offending by children in New
Zealand is dealt with by police in the community, rather
than by a court, family group conferences are generally
used for mid-range to serious offending, with the
exception of murder and manslaughter.”

In 2016, New Zealand’s Office of the Children’s
Commissioner reviewed FGC practices across different
sites and found that they varied considerably. The
review found examples of poor FGC facilitation, for
example, where facilitators did not believe in or practice
whanau-led decision-making, where whanau did not
understand what was happening, and children and
young people’s voices were not adequately
represented.”® This prompted new efforts by Oranga
Tamariki to refrain from scheduling FGCs until all family,
whanau and hapt members who should attend are
able to do so0.™

Iwi-led FGCs

In January 2017, Oranga Tamariki and Te Ronanga o
Ngati Porou (the tribal authority for the Ngati Porou iwi)
agreed to pilot iwi-led family group conferences.”®

733 Oranga Tamariki, Ministry for Children, Youth justice family
group conferences, Oranga Tamariki website, 2020,
accessed 25 November 2020.

734 C Henwood, J George, F Cram and H Waititi, Rangatahi
Maori and Youth Justice, Research paper prepared for Iwi
Chairs Forum, 2018, p 42.

735 Sentencing Advisory Council, Crossover kids, Report 3.

736 Manaakitia a Tatou Tamariki — Children’s Commissioner,
Fulfilling the vision, pp 7-8.

737 Manaakitia a Tatou Tamariki — Children’s Commissioner,
Fulfilling the vision; Manaakitia a Tatou Tamariki — Children’s
Commissioner, Family Group Conferences: still New
Zealand's gift to the world?

738 Pipi et al., Summary report.

250 Commission for Children and Young People

Our youth, our way



https://www.orangatamariki.govt.nz/youth-justice/family-group-conferences/
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Under the agreement, 2.5 full-time equivalent iwi FGC
coordinators were appointed, and Ngati Porou youth

and whanau referred to FGCs could choose between
participating in an iwi-led FGC or an Oranga Tamariki

FGC. This was the first iwi-led FGC program.

An evaluation completed in mid-2018 found that the
presence of tikanga Maori throughout the FGC process
when led by an iwi coordinator strengthened the
engagement of the young person, their whanau and
victims (when they attended), and that iwi coordinators
emphasised face-to-face time with the young person
and their whanau.™® Iwi coordinators reported that the
FGC process worked better when they were able to
meet the young person as early as possible. This
allowed them to build the trust of the young person and
whanau, ultimately leading to more engagement in the
FGC process and better outcomes for the young
person and whanau.

Implementing family group
conferencing in Victoria

Group conferencing is currently available in the
Victorian youth justice system as a restorative justice
measure. Under the CYFA, following a finding of guilt,
the Children’s Court may defer the sentencing of a child
to enable the child to take part in a group
conference.”° The child must agree to the deferral of
sentencing and to participate in the group
conference.’™

The purpose of a CYFA group conference is to facilitate
a meeting between the child and other persons
(including the victim), with the objective of negotiating
an ‘outcome plan’ to assist the child to take
responsibility and make reparations for their actions
and reduce the likelihood of reoffending.”? Family
members may attend a group conference; however,
this is not compulsory and a group conference may
proceed without any family involvement.”?

Formal group conferencing is not currently available at
any other stage of a criminal proceeding against a child
Or young person.

The Youth Justice Review recommended the expansion
of restorative justice programs, including family group

conferencing, across the continuum of youth justice.”*
For Aboriginal children and young people, the Youth
Justice Review recommended further work to identify
areas where restorative justice could be used to
address common issues, such as restoring family
relationships.”® DCJS advised the Commission that
implementation of this recommendation is in progress.

In its third report on crossover children, the Sentencing
Advisory Council examined New Zealand family group
conferencing as a possible measure to ‘bridge the gap
between child protection and youth justice responses’
and to reduce the over-representation of crossover
children in the Victorian youth justice system.”® The
Sentencing Advisory Council proposed the introduction
of pre-hearing (pre-charge and/or pre-prosecution)
family group conferencing:

to develop a plan for the child that integrates (where
appropriate) child protection, health and justice
responses to their offending, with provision for the
conference to recommend against prosecution while
putting in place supports to address the causes of
the child’s offending.”"

According to the Sentencing Advisory Council, this
approach would provide ‘a responsive, integrated,
welfare-based response to children’s offending’ earlier in
the process than is currently possible.”® The focus of
youth justice family group conferencing would be:

principally therapeutic, aimed at holistically
addressing the underlying causes of offending
behaviour, using the resources of the youth justice
system and, where appropriate, child protection,
education, family support, health and other service
systems.7°

The Sentencing Advisory Council noted several
advantages of this approach, including the provision of
an earlier and more coordinated systemic response to
children and young people’s offending behaviour
(compared with the time required for a criminal

744 Recommendation 6.33: Armytage and Ogloff, Youth justice
review and strategy, Executive summary, p 35.

745 Recommendation 6.33: Armytage and Ogloff, Youth justice
review and strategy, Executive summary, p 35.

746 Sentencing Advisory Council, Crossover kids, Report 3,

p41.
Wietal.,&‘ummaly report. 747 iiricencmg Advisory Council, Crossover kids, Report 3,
740 CYFA, s 414(1). 748 Sentencing Advisory Council, Crossover kids, Report 3,
741 CYFA, ss 414(1)(b) and (). p 4.
742 CYFA, s 415. 749 Sentencing Advisory Council, Crossover kids, Report 3,
743 CYFA, ss 415(6) and (7). p41.
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prosecution and sentence or diversion), and an
increased ability to keep vulnerable children with
complex needs away from the youth justice system.

These advantages are consistent with many aspects of
the Our way vision, including responding to Aboriginal
children and young people’s needs when they first arise
through a coordinated and integrated youth support
system (see Chapter 5.1 ‘Early intervention’), and
ensuring that a child or young person’s first contact
with the youth justice system is their last.

Another significant advantage of youth justice family
group conferencing would be to provide a formal
mechanism for family involvement in addressing the
needs of Aboriginal children and young people, and
formulating responses to their offending behaviour. This
would recognise the vital role of families in supporting
Aboriginal children and young people in the youth
justice system.

Accordingly, the Commission recommends that youth
justice family group conferencing based on the New
Zealand model be introduced in Victoria for all children
and young people in respect of whom the Children’s
Court Criminal Division has jurisdiction.

The overarching purpose of youth justice family group
conferencing in Victoria should be to provide a planning
and decision-making forum in which children and
young people, their families, community members, and
representatives of Youth Justice and other support
services (including Child Protection, if necessary) come
together at an early stage to develop a coordinated
plan — the FGC plan - to meet children and young
people’s needs and address the underlying causes of
their offending behaviour. While family group
conferencing could also have a restorative justice
component, this should not be its principal purpose,
and the attendance of victims should not be
compulsory.

The FGC plan could facilitate access to youth supports,
family supports and cultural or community programs.
DFFH, DET and other departments would need to work
closely with DJCS to support this process.

For Aboriginal children and young people, youth justice
FGCs should be designed by the Aboriginal community,
and led by Aboriginal FGC coordinators based within
ACCOs or Aboriginal organisations. There should be at
least one FGC coordinator in every ACCO. Aboriginal
FGC coordinator positions should be identified. Cultural

support planning (discussed under Finding 16) could
be initiated as part of the FGC process.

The Sentencing Advisory Council identified several
matters that would need to be addressed in
considering how to implement family group
conferencing in Victoria, for example:

e whether to include a mechanism for coordinators to
refer a child to Child Protection if there were
grounds to do so, and/or refer the child and their
family to other support services in place of further
youth justice system involvement

e whether, and if so, how, family group conferencing
would be integrated with Children’s Court diversion
and the existing group conferencing scheme under
the CYFA

e how to protect children’s rights in criminal
proceedings under the family group conferencing
scheme, for example, ensuring that conference
discussions are private and disclosures cannot be
used against a child if they ultimately exercise their
right to plead not guilty.

In addition to these matters, consideration would need
be given to the stages at which a youth justice FGC
should occur, and whether an FGC should be
mandatory or optional at each stage.

Consistent with the New Zealand model and the
Sentencing Advisory Council’s proposal, the
Commission is strongly in favour of a mandatory
pre-charge youth justice FGC for all children and young
people for whom a warning, caution or other less
intensive diversionary option is not appropriate. The
pre-charge FGC would have the authority to
recommend against prosecution, where appropriate, in
favour of a plan to address the needs and offending
behaviour of the child or young person.

In addition, the Commission is open to the possible use
of family group conferencing at later stages in the youth
justice process, for example pre-sentencing (as in New
Zealand) to inform the sentencing process, or pre-
parole to inform parole planning. However, this requires
further work with the Aboriginal Justice Caucus to
clarify the primary purposes of family group
conferencing at these later stages, and the role of
restorative justice, including participation by the victim,
if any.

The Commission’s view is that the primary purpose of
family group conferencing at any stage should be the
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involvement of the child’s family or extended family in
decision-making regarding appropriate interventions
and supports for the child, based on their unique needs
and the underlying causes of their offending.

Finally, consideration would need to be given to
ensuring that a child or young person had access to
legal representation in relation to all youth justice family
group conferencing.

That DJCS work with DFFH, DET and other agencies,
and in partnership with the Aboriginal community, to
implement mandatory pre-charge family group
conferencing, based on the New Zealand model, for all
children and young people whom police are
considering charging, and for whom a warning, caution
or other less intensive diversionary process is not
appropriate.

Without limiting the purposes of the pre-charge family
group conference, its primary purpose should be to
provide:

a) integrated and coordinated welfare responses to
address the holistic needs of children and young
people and the underlying causes of their offending
behaviour

b) a formal mechanism for family involvement in
planning and decision-making regarding appropriate
interventions and supports for the child and their
family.

That DJCS convene a working group of Aboriginal
organisations to design Aboriginal-led family group
conferences for Aboriginal children and young people,
informed by iwi-led conferences in New Zealand.

Custody

Youth Justice fails to keep many
Aboriginal children and young people in
custody connected to their families and
communities. Contact with families is
often inadequately planned,
communicated and supported. This can
harm the wellbeing of Aboriginal children
and young people and their families.

The most important thing for us is
connection. Breaking connections is
pursuing the policies that made the
Stolen Generation, and that has to be a
part of this conversation too. You can’t
go down the road of disconnection —
that’s genocide. — Elder

Other parts of this report describe the frequently
harmful effects of youth justice custody on the
wellbeing of Aboriginal children and young people (see
Chapter 5.2 ‘Age-appropriate responses to Aboriginal
children and young people’, Chapter 9.1 ‘Mental
health’ and Chapter 13.2 ‘Conditions in youth justice
custody’).

Sentencing or remanding children and young people to
custody separates them from their families and
communities. This can have a profoundly damaging
effect on Aboriginal children and young people’s
identity, sense of belonging and development. It also
carries an additional level of trauma due to the historical
context of the Stolen Generations and ongoing high
rates of removal of Aboriginal children from their
families:

The detention of Aboriginal youth is a form of child
removal. This cannot be denied or ignored.

Our youth, our way
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Incarceration and its ensuing deprivation of liberty is a
destructive and dehumanising experience.”°

The Our way vision is that no Aboriginal child or young
person is incarcerated. Where custody is used, Youth
Justice has a responsibility to ensure that Aboriginal
children and young people retain connections with their
family, community and culture, by working with
communities and support services to maintain, improve
or facilitate these connections.’! This is the best way
to increase the likelihood of behavioural change,
connection and successful reintegration into the
community.

The United Nations Convention on the Rights of the
Child requires every child deprived of liberty to be
‘treated with humanity and respect for the inherent
dignity of the human person, and in a manner which
takes into account the needs of persons of his or her
age’. This includes the right to maintain contact with
the child’s family through ‘correspondence and visits’,
save in exceptional circumstances.”®? As noted above,
these rights are reflected in the model charter of rights
for children and young people detained in youth justice
facilities.”®

However, the Youth Justice Review found that ‘there
was very limited evidence that young people and their
families are supported to keep in close contact during
the [custodial] order’.”>* This is consistent with the
findings of the Taskforce and this inquiry, discussed in
the following sections.

The importance of family connection in
custody

One of the most common feelings reported during the
inquiry by children and young people in custody was
that they missed their family. This was the experience of
Kirrae, whose story is described at the beginning of this
chapter.

750 Aboriginal Legal Service of Western Australia submission
quoted in Human Rights and Equal Opportunity
Commission, Bringing them home, Part 6, Chapter 24.

751 Youth Justice has a responsibility under the Victorian Charter
of Human Rights and Responsibilities to maintain the family
unit: s 17(1).

752 Convention on the Rights of the Child, article 37(c).

753 Australian Children’s Commissioners and Guardians, A
model charter of rights for children and young people
detained in youth justice facilities.

754 Armytage and Ogloff, Youth justice review and strategy, Part
2, p 53.

For many young people, custody meant missing out on
important nurturing experiences and key family
milestones, like being hugged by their mum, seeing
their baby’s first steps, or saying goodbye to a loved
one who had passed. Even those who had
experienced multiple stays in custody spoke of their
need for more family and community contact.

I’'ve been locked up 10 times. It’s shit. I’ll do
time, but | miss my family... | need my cousins
here and family. They respect me a bit more.
— Jasper, 17

You can’t talk to anyone... you can’t call
anyone... you can’t talk to your mum. — Jamie, 18

Children and young people told the Commission about
the negative impact on their wellbeing of a lack of
contact with family while in custody.

If some of the boys got kids, they can’t see their
kids. They can’t see their mums. That’s why they
go off. — Djiran, 19

The impact of custody on the wellbeing of Aboriginal
children and young people is discussed further in
Chapter 9.1 ‘Mental health’.

Family disconnection brought about by incarceration
also has significant effects on siblings, parents and
other family members’ wellbeing. Families reported
feeling worried for the young person, missing them and
feeling ‘out of the loop’.

I need family. That’s all | care about. All | need
right now is my mum and my little brother, but |
can’t have 'em because they’re both locked up.
- Sibling

One young person told the Commission that his
brother was in custody and he missed him so much
that he engaged in offending behaviour in order to
join him.
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My brother was locked up for like 8 months. |
visited him just before Christmas, maybe once or
twice, but not really. | wanted to be with him. It
got addictive and | just kept going. Once my
brother got arrested and | started crime, | never
really stayed home. I'd always stay at my mates’
house. I'd get bail and stay at mum’s house one
night, then leave. She’d want me to stay though.
- Otis, 14

In the Taskforce case planning session for this young
person, participants recognised that appropriate family
supports to maintain contact between the brothers
could have prevented the second brother entering
custody.

Several children and young people reported being
separated from other sentenced or remanded
Aboriginal children and young people, including family,
while in Parkville and Malmsbury, due to being placed
in separate units and programs. In the case mentioned
above, the brothers were placed in separate cultural
programs, so had to choose between seeing each
other and participating in the cultural program:

There was one [a cultural program] yesterday but
I didn’t go cos my brother wasn’t in the same
one as me... So me and my brother just had a
visit instead. — Otis, 14

Throughout the Taskforce case planning sessions, the
Commission observed that many Aboriginal children
and young people had inconsistent family contact while
in custody, and that contact with family was often
perceived by Youth Justice as being too complex or
difficult to arrange, or was otherwise not prioritised.
Actions regarding family and access were made for 36
of the 69 children and young people for whom
Taskforce case planning sessions were held, 14 of
whom were in custody. Actions for those in custody
included arranging access to family visits and phone
calls, and communicating and planning with families.

Inconsistent application of custodial
guidelines and procedures

The Custodial intake practice guideline acknowledges
the importance of Aboriginal children and young people
maintaining their kinship ties through connection to

family, culture and community.”*® When an Aboriginal
child or young person is admitted to custody, staff
should notify parents, guardians or close relatives.”
Staff must also add appropriate family members to
phone lists and inform family about visitation
requirements.”™’

A booklet entitled What | need to know... about my
time in youth justice custody is provided to children and
young people on admission.”® It includes information
for children and young people on their entitlements to
visits and phone calls.

Several other practice guidelines and procedures
contain directives designed to enable children and
young people to maintain connections with family while
in custody.”® These cover visits, phone calls and
temporary leave and are discussed in more detail in the
following sections. The Commission found that these
guidelines and procedures were often applied
inconsistently and ineffectively. This detracts from the
cultural right of Aboriginal children and young people in
custody to maintain kinship ties,”® and undermines the
entitlement of families to be protected by the state as
the fundamental group unit of society under the
Victorian Charter of Human Rights and
Responsibilities.

Difficulties accessing family are one of the most
common concerns raised by Aboriginal children and

755 Department of Justice and Community Safety (DJCS),
Custodial intake: Youth Justice practice guideline, DJCS,
Victorian Government, unpublished, accessed 2 December
2020, p 5.

756 Department of Justice and Community Safety (DJCS),
Admission: Youth Justice custodial procedure, DJCS,
Victorian Government, unpublished, accessed 4 December
2020, pp 11-12.

757 DJCS, Custodial intake, p 6.

758 The Orientation to custody procedure (Department of Justice
and Community Safety (DJCS), Orientation to custody: Youth
Justice custodial procedure, DJCS, Victorian Government,
unpublished, accessed 1 March 2021) refers to a booklet
entitled What | need to know: rights and rules in youth justice
custodial precincts. This appears to be an outdated version
of What I need to know... about my time in youth justice
custody. The Orientation to custody procedure requires
custodial staff to explain the contents of the booklet ‘page
by page verbally in simple language’, including children
and young people’s entitiements in relation to phone calls
and visitors. The orientation session must be tailored to
the young person’s age and developmental level: DJCS,
Orientation to custody, pp 2, 3.

759 Youth Justice custodial procedures (practice instructions)
do not appear to have been updated since the introduction
of the new Youth Justice Case Management Framework in
2019.

760 Charter of Human Rights and Responsibilities Act, s 19(2)(c).

761 Section 17(1).
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young people in custody with the Commission through
its Independent Visitor Program (IVP).76? Between July
2016 and February 2020, Aboriginal children and
young people frequently requested the Commission’s
assistance in relation to issues such as having family
members added to phone lists, arranging family visits,
and seeking leave to attend funerals. In many cases,
children and young people had initially raised these
issues with custodial staff, but received little or no
response.

Family visits

Youth Justice practice guidelines direct case managers
to strengthen connections between young people and
their families and communities by supporting families to
maintain regular visits while the young person is in
custody.’®®

On a young person’s admission to custody, Youth
Justice staff are directed to work with them to identify
the important people in their lives and formulate a list of
proposed visitors.”®* Approved visitors must be
recorded in the Client Relationship Information System
(CRIS) within 72 hours of a child or young person’s
admission to custody.”® If a potential visitor is refused,
workers must inform the refused person and provide an
explanation for the decision.”®®

Staff are also directed to inform potential visitors that
100 points of identification are required when visiting
and explain that visitors under 18 years of age must be
supervised by an approved adult visitor.””

Various procedures apply for approved visitors to
schedule a time to see a child or young person in
Parkville or Malmsbury youth justice centres.”®®
Scheduling requirements and visiting hours vary

762 |Issues raised by children and young people with
Independent Visitors are followed up with Youth Justice by
the Commission in writing.

763 DJCS, Exiting custody, transition and reintegration, p 9.

764 Department of Justice and Community Safety (DJCS), How
does the Key Worker develop an approved visitors list for a
young person?, DJCS, Victorian Government, unpublished,
accessed 2 December 2020. If a child or young person is a
Child Protection client, workers must consult with the Child
Protection case manager and seek their opinion on each
proposed visitor: Department of Justice and Community
Safety (DJCS), Personal visits: Youth Justice custodial
procedure, DJCS, Victorian Government, unpublished,
accessed 2 December 2020, p 3.

765 DJCS, Admission, p 10.

766 DJCS, Personal visits, p 2.

767 DJCS, How does the Key Worker develop an approved
visitors list for a young person?

768 DJCS, Personal visits, p 7.

depending on whether a child or young person is on
remand or sentence at Parkville, or on sentence at
Malmsbury."°

The Personal visits procedure acknowledges that
‘exceptional circumstances’ such as work, illness or
transport limitation may prevent family visiting
sentenced children and young people on weekends.””®
In these circumstances, the unit manager is responsible
for liaising with the family to make alternative
arrangements to ensure that contact with the family is
maintained.”""

The booklet provided to young people on admission
(referred to above), indicates that families experiencing
financial difficulties can request assistance with travel
costs and transport to support visits. The booklet
directs young people to discuss this with their unit
manager.

Youth Justice records of visits from February 2019 to
February 2020 indicate that Aboriginal children and
young people were less likely than non-Aboriginal
children and young people to receive visits from their
family and community members.””2 On average during
this period, Aboriginal children and young people made
up approximately 15% of the custodial population.”?
However, only 13% of personal (onsite) visits across
both custodial sites were for Aboriginal children and
young people.”™

The data also shows that Aboriginal children and young
people at Malmsbury youth justice centre were 5% less
likely to receive visits than those at Parkville. The
regional location of Malmsbury youth justice centre may
pose an additional barrier to visits for Aboriginal
children and young people.

During the inquiry, several children and young people
described barriers in seeking access to family while in
custody.

769 Children and young people on remand at Parkville can
receive personal visits during the week and on weekends,
while sentenced young people at Parkville and Malmsbury
can only receive visits on weekends or public holidays:
DJCS, Personal visits, p 9.

770 DJCS, Personal visits, p 8.

771 DJCS, Personal visits, p 8.

772 DJCS data provided to the Commission on 19 August 2020.

773 Average over 2018-19 and 2019-20: Productivity
Commission, Report on Government Services 2021, data
table 17A.5.

774 DJCS data provided to the Commission on 19 August 2020.
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My son was 6 months old and he came in twice,
and the other time they denied him because they
didn’t bring any ID, so they wasted that whole
time travelling all the way out there, even though
the staff said that it would be ok. — Monica, 17

Everything has changed. | missed my daughter’s
first birthday. The screws refused to give me a
contact visit with my daughter. | haven’t seen my
daughter since... | can’t video link because it has
to go through operations and coordinators.

- Karrwin, 20

I had no visitors. No one saw me. | was there by
myself. — Jamie, 18

One family member also referred to a father being
unable to visit his son in custody:

[Families need] more support... his father can’t
visit him cos he had one charge 35 years ago, so
now he can’t visit his son... He gets rejected at
the gate and that’s mentally hard for the child.

- Aunty

The experiences of children and young people
examined through this inquiry and the IVP indicate that
visit policies are often applied inflexibly or in an ad hoc
manner, and access decisions are often not adequately
explained to children and young people and their
families. In addition, Youth Justice’s responses to
requests by Aboriginal children and young people for
family and community visits were often not timely, as
illustrated in the following examples.

Ngawee

Ngawee asked Youth Justice for a visit with
her dad to be arranged. She was concerned
that he would need support to pay for
transport and assistance navigating the youth
justice centre and visit system. One month
later, Ngawee was still waiting for the visit to
be organised.

: N
an

lan requested support for his mum to visit. He
knew she could not afford to travel and had to
look after his siblings. lan had already made
the request to Youth Justice staff before
raising it with an Independent Visitor. Contact
was not arranged before lan was released
from custody weeks later.

Support for family visits is discussed further below.

The Commission heard of a number of cases where
family contact was treated as a privilege which could
be revoked as a punishment or granted as a reward.
Two such examples were reported through the IVP. In
one example, 2 cousins were placed in separate units.
Over 4 months, both cousins requested to have more
regular contact with each other. Youth Justice
responded that the cousins’ ability to see one another
was dependent on good behaviour, not just their
willingness to see one another.’®

The second example concerned a young person at
Parkville who had only seen his younger brother 3
times since the brother’s arrival there, and who was
seeking more regular contact with him. The young
person was distressed by the lack of contact and
worried for his brother, as he could hear incidents
occurring in his brother’s unit. Youth Justice responded
by advising that they had organised some visits
between the brothers; however, during one visit with
their mother, she brought in contraband. As a result,
Youth Justice continued to support separate visits for
each brother with their mother, but stopped visits
between the brothers.

Limiting contact with family, or using family visits as a
reward or punishment, is inconsistent with Youth
Justice practice guidelines and procedures
emphasising the critical importance of family support
for children and young people in custody. It is also

775 The new Youth Justice practice guidelines include The ACE
model: a rewards and consequences approach in custody,
which sets out a framework for staff to ‘recognise and foster
positive behaviour, while also using strategies to address
inappropriate behaviour’: DJCS, The ACE model, p 3. The
behavioural levels under the ACE model are Gold, Silver
and Bronze. The ACE model practice guideline states that
each ACE level has incentives attached, including ‘extended
family visits’: p 5. However, this guideline does not specify
that family contact can be denied in connection with a
behavioural level under the ACE model.
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inconsistent with the requirement to protect the family
unit under the Charter of Human Rights and
Responsibilities.””® The Northern Territory Royal
Commission recommended that restrictions on contact
with family associated with security classification and
behaviour management systems be removed.”””

Chapter 7.3 ‘Challenges experienced by Aboriginal
families’ describes the multiple forms of disadvantage
experienced by the families of many Aboriginal children
and young people in the youth justice system. This
includes trauma caused by intergenerational
incarceration. These factors combine to create barriers
for many Aboriginal families in visiting and otherwise
supporting their children in custody. Many Aboriginal
families thus require intensive support from Youth
Justice and other agencies to visit and maintain contact
with children and young people in custody. However,
such support is often lacking. This is discussed further
in Chapter 7.3.

Phone calls

The Youth Justice Phone calls procedure specifies the
process for identifying the phone contact list for each
child or young person in custody.””® In general, children
and young people can have a maximum of 10 phone
contacts, 7 of whom are family or friends and 3 of
whom are ‘legal or professional’.””® Specific permission
is required for phone contact with co-offenders, current
Youth Justice clients and victims of crime.”®

All children and young people in custody must be
allowed a minimum of one 10-minute phone call each
day to those people on their approved list. This can
only be denied by the unit coordinator or manager ‘if
there is a significant threat to security’.”®!

At Parkville, the maximum number of weekly phone
calls is determined by the young person’s level on the
custodial behaviour management system, with a
maximum of 15 calls per week for young people at

776 Charter of Human Rights and Responsibilities, s 17(1).

777 Recommendation 11.3: Northern Territory Royal Commission
Final Report, Volume 2A, p 132.

778 Department of Justice and Community Safety (DJCS), Phone
calls: Youth Justice custodial procedure, DJCS, Victorian
Government, unpublished, accessed 4 December 2020. This
procedure has not been updated since 2016.

779 DJCS, Phone calls, p 5.

780 DJCS, Phone calls, p 5.

781 DJCS, Phone calls, p 6.

‘Gold level’.”® All young people at Malmsbury have a
maximum of 14 calls per week.”® There are no
restrictions on the number of professional calls.”®*
Additional or extended calls can be approved for a
young person if this is important ‘to support them,
assist them to address their offending behaviour, or
meset client service planning goals’.”®

The behaviour management system, while offering
some clear benefits, in this instance limits children and
young people’s ability to contact family members,
thereby undermining the support that family is able to
provide to children and young people in custody.

Children and young people consulted during the inquiry
referred to other barriers in relation to phone calls with
family.

Dad'’s locked up — he’s in [adult prison]. Even
when | was on the outers, | had to be at the right
place at the right time to be able to speak to him.
But in [Parkuville], it’s way harder... and mum said
to ring at 6, but that’s what time me and dad get
locked down. — Leroy, 14

Several issues raised through the IVP concerned phone
contact with family. Youth Justice’s responses to these
requests from young people were often not timely, even
for relatively simple matters. For example, one young
person was not given any phone access for at least 5
days during his custodial stay, despite requesting
contact with his family on arrival. It was his first time at
Parkville. The Independent Visitor noted that he
eventually ‘gave up worrying about it’. The Commission
raised the matter with Youth Justice, which noted a
gap in the system in relation to providing phone access
for children and young people who enter custody after
hours and without a community Youth Justice worker.
Current custodial procedures have not been amended
to address this issue.

Another young person raised concerns about trying to
contact his father in prison before Christmas. The

782 DJCS, Phone calls, p 6. The Phone calls procedure refers
to the ‘Going for Gold’ system, which would appear to be
out of date. As noted above, custodial procedures have not
been updated in some time. The practice guideline on the
ACE model does not refer to phone calls: DJCS, The ACE
model.

783 DJCS, Phone calls, p 6.

784 DJCS, Phone calls, p 6.

785 DJCS, Phone calls, p 6.
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young person had requested this through custodial
staff. Youth Justice took 24 days from the young
person’s initial request to resolve the issue. This did not
occur in time for them to speak before Christmas.

Of the 51 children and young people who raised issues
with the IVP from 2018 to 2019 about access to phone
calls, 11 (22%) were Aboriginal.

Temporary leave from custody

Children and young people in youth justice custody
have access to the temporary leave (also known as
‘offsite visits’) program, which is designed to support
their gradual transition into the community.”®® Types of
leave include day, overnight and weekend leave, which
may be granted at regular intervals ‘to maintain family
contacts and strengthen community networks’.”®”

Leave can also be granted on other grounds, including
compassionate reasons (when a family member or
close friend is seriously ill or dying, or for a young
person to attend a funeral or the birth of their child),”®®
for holidays of cultural or religious importance,”® for
sporting, recreational or community service
involvement,”® and for employment, education or
training.”™!

Youth Justice case managers are directed to
strengthen connections between young people in
custody and their families and communities by assisting
eligible young people to access temporary leave.”® The
Temporary leave procedure was recently updated to
include a broad Aboriginal definition of ‘family’.”®3 This
is the only guideline that specifically recognises the
inclusion of kin and extended family.

Youth Justice data indicates that Aboriginal children
were slightly under-represented in temporary leave from
Parkville and Malmsbury youth justice centres, with only
12% of offsite visits from February 2019 to February
2020 involving Aboriginal children and young people
(see Table 7.1).7°* During this period, no offsite visits

786 Department of Justice and Community Safety (DJCS), Types
of leave: Youth Justice custodial procedure, DJCS, Victorian
Government, unpublished, accessed 2 December 2020, p 1.

787 DJCS, Types of leave, p 2.
788 DJCS, Types of leave, p 3.
789 DJCS, Types of leave, p 4.
790 DJCS, Types of leave, p 3.
791 DJCS, Types of leave, p 3.
792 DJCS, Exiting custoqy, transition and reintegration.

793 Interview with Director, Custodial Standards and Quality of
Care, Youth Justice on 8 May 2020.

794 DJCS data provided to the Commission on 19 August 2020.

occurred for Aboriginal children and young people at
Malmsbury.

Table 7.1 Offsite visits by location and Aboriginal
status, February 2019 — February 2020

Young people
undertaking offsite

visits

Non-

Aboriginal Aboriginal

Location (%) (%)

Malmsbury youth justice 0 100
centre

Parkville youth justice centre 14 86

Total 12 88

Source: DJCS data provided to the Commission on 19
August 2020.

Temporary leave is important for young people’s
reintegration into the community. It allows them to build
connections to family, community and culture that may
otherwise be damaged by a custodial stay. However,
some children and young people told the Commission
that they had been denied leave to attend funerals,
which caused them significant distress. Attendance at
funerals is an important part of fulfilling family and
cultural obligations and maintaining family connection.

They wouldn’t let me go to my [relative’s] funeral,
or my uncle that passed away last year, or my
cousins, and they wouldn’t let me fucking go.
They said that my behaviour was bad, but my
behaviour has been fucking mickey. They said |
couldn’t go. You can’t bury people twice, man. |
ended up bashing somebody. It’s fucking hard
for me. — Watjpa, 21

Heaps of my family have been dying, and | can’t
go to their funerals. — Zeke, 18
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7.2 Youth Justice practices and family involvement

According to an Aboriginal Independent Visitor,
temporary leave opportunities for Aboriginal children
and young people in youth justice custody are limited.

There’s nothing for them [young people in
custody] to look forward to, and connecting to
community before you get out is imperative, but
I’'ve never seen anything like that... It would be
good if they could have a bit more leave and join
in on NAIDOC activities when that happens, and
surely they could do cultural activities at
schools... just get out and connect to their
schools so they’re not forgotten. — Aboriginal
Independent Visitor

Opportunities for connecting to culture in custody are
discussed further in Chapter 13.1 ‘Cultural safety and
support in custody’.

Inadequate planning, communication
and support for family contact

Youth Justice has a responsibility to plan and support
visits with family for children and young people in
custody.”® Case managers are directed to seek
assistance from the care team to support families to
visit the young person in custody.”® This may be
through practical or financial support, such as
transport, accommodation, childcare and other
costs.” It might also include seeking support from
ALOs to help mediate interactions between families
and young people during visits to ensure they are
positive, and to provide practical and financial
support.”8

As noted above, the booklet provided to children and
young people on admission to youth justice custody
refers to possible assistance with travel costs and
transport for families experiencing financial difficulties,
and directs young people to discuss this with their unit
manager. Despite this, it would appear that many
young people and their families are unaware of the
support available for family visits. For example, one
young person in custody at Parkville told the IVP that
he would like his mum to visit, but she lives in regional
Victoria and can’t afford to travel to Melbourne all the

795 DJCS, Custodial intake, p 5; DJCS, Exiting custodly,
transition and reintegration, p 9.

796 DJCS, Exiting custoqy, transition and reintegration.
797 DJCS, Exiting custody, transition and reintegration.
798 DJCS, Exiting custoqy, transition and reintegration.

time. He was not aware of Youth Justice support for
families to travel to visit their children.

Other IVP reports indicate that young people do not
understand the procedures in relation to family visits.
For example, one young person indicated that he
would like to receive visits from all members of his
family. He said that his younger brother had visited
once at Malmsbury youth justice centre, but was
unable to visit at Parkville due to a lack of identification.
He was concerned that his older brother, who had
been in contact with the justice system, may not be
allowed to visit, and asked that this be clarified.

IVP reports also indicate that visits are often dependent
on Aboriginal children and young people requesting
them, rather than being proactively planned by Youth
Justice case managers and care teams as required by
practice guidelines.”™®

| think there needs to be a lot more support
getting families to the centres. The boys and
families don’t know about the support and Youth
Justice workers need to be communicating that
— a bit more awareness for families on how often
they can access these services. Some families
can only visit once a month. There needs to be
more work on connecting families and
communities. That’s where they’re getting
released to. | don’t think they [Youth Justice]
think it’s that important. It’s just an ‘if you ask,
you get it’. — Aboriginal Independent Visitor

However, even where a child or young person requests
assistance to facilitate a family member’s visit, this may
not always be accommodated or supported. Ngawee
and lan’s stories (above) demonstrate that when an
Aboriginal child or young person requests support for
family to visit them, Youth Justice does not always
respond in a timely manner.

Several family and community members also referred
to the need for more support for families to visit
children and young people in custody.

In some circumstances, shame or fear of a family
member’s disappointment in their behaviour or situation
could prevent an Aboriginal child or young person
accepting a family visit:

799 DJCS, Custodial intake, p 5; DJCS, Admission, pp 11-12.
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A lot of young people knock them [visits and
calls] back, shitting themselves, and don’t want
family to see them in there because of shame.
They don’t want to see their dads because they
know they’re going to get their arse kicked or
disappointment. The disappointment of their
parents hurts most. Once kids go back to a cell
after that feeling, nothing can undo it, so the visit
is not constructive for them. — Youth Justice
worker

There’s a shame factor [in asking for visits].
— Aboriginal Independent Visitor

The provision of adequate information, increased
communication and engagement with families, and
proactive efforts by Youth Justice to plan and facilitate
family visits would increase and improve family
connection for Aboriginal children and young people in
custody.

Positive connection with family in
custody

Though rare, the Commission heard of some cases
where meaningful family connections in custody
assisted children and young people to maintain and
heal protective relationships and their own wellbeing. In
these cases, ALOs were heavily involved in responding
to young people’s needs in a culturally responsive way.

One young person said that he felt culturally strong at
Malmsbury because he was granted unlimited phone
calls to family. Another noted that ALOs responded
quickly when his grandmother passed away and
brought him together with his cousin, also in the youth
justice centre.

When contact is encouraged and properly supported, it
can occasionally begin a healing process for families. A
Youth Justice custodial staff member told the
Commission that sometimes custody can be the
catalyst for Aboriginal children and young people finally
reaching out and choosing to re-engage with family
members, referring to one young person who said, ‘I'm
speaking with my dad now.’

Youth Justice staff also told the Commission that the

advocacy of the Aboriginal custodial team in care team
meetings is often crucial in assisting Aboriginal children
and young people to gain access to family. However, all

Youth Justice staff should take responsibility for
facilitating family connection for Aboriginal children and
young people in custody. This should not be the sole
responsibility of Aboriginal staff.

In addition, the introduction of virtual visits during
COVID-19 as an alternative to face-to-face visits has
provided a new means for maintaining family
connection.® Youth Justice staff reported a significant
increase in the number of visits at Malmsbury since the
introduction of virtual visits. While virtual visits cannot
compare to connecting in person, they are a practical
solution to facilitate family connection when in-person
visits are not possible.

Young people who didn’t have family visiting
them in person now have visits over iPad.
- Youth Justice worker

Improving connection to family and
community in custody

The Youth Justice Review recommended that Youth
Justice facilitate access to family and community
through ‘a generous visits program’ as part of a
structured day for young people in custody.t%' In
response to this recommendation, Youth Justice is
progressing work to scale up to a ‘fully structured day’,
to be underpinned by the new Youth Justice Case
Management Framework. DJCS reported that the fully
structured day will include family, community and
cultural connections to promote engagement that
builds positive connections and prepares young people
for reintegration into the community.8

While a fully structured day is a welcome initiative, on
its face this response does not equate to
implementation of a generous visits program. Evidence
from the Taskforce and this inquiry indicate that further
work is required to strengthen and maintain family and
community connection for Aboriginal children and
young people in youth justice custody.

800 Department of Justice and Community Safety (DJCS),
Director’s instruction 3.12: Management of young people.
Personal and professional visits using electronic devices,
DJCS, Victorian Government, unpublished, accessed
2 December 2020.

801 Recommendation 8.11: Armytage and Ogloff, Youth justice
review and strategy, Executive summary, p 47.

802 Information provided to the Commission by DJCS on 17 July
2020.
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7.2 Youth Justice practices and family involvement

Youth Justice should implement a new visits program
to increase the frequency and flexibility of contact
between Aboriginal children and young people in
custody and their families.

Family connection should not be dependent on
requests or concerns raised by children and young
people. Youth Justice should proactively communicate
with children and young people and their families to
provide information about opportunities for contact,
plan regular visits and leave, and arrange funding and
other practical support where necessary to facilitate
contact.

Virtual visits should be formally incorporated into a
revised visits program and continue to be available
beyond COVID-19. They should be an accessible
addition that should not replace regular in-person visits
and leave, but should be used to increase the likelihood
of and opportunity for more frequent contact between
Aboriginal children and their families. They could also
be used when in-person visits are not possible.&%

Contact with family should not be contingent on, or
linked with, children and young people’s behaviour in
custody, and denial of contact should be prohibited as
a behaviour management tool. In particular, the number
of phone calls to which children and young people in
Parkville are entitled should not be linked to their
ranking in behaviour management systems.

Finally, Youth Justice custodial guidelines and
procedures should adopt a consistent, expanded
definition of “family’ for Aboriginal children and young
people, to ensure that extended family, kin and
Aboriginal community members can be included as
approved visitors or phone contacts.

803 In response to the draft report, DJCS advised the
Commission that virtual visits continue to be made available
to offer choice for families who find it difficult to attend youth
justice centres in person.

That Youth Justice strengthen family and community
connection for Aboriginal children and young people in
custody by:

a) expanding the definition of ‘family’ for Aboriginal
children and young people in all practice guidelines,
instructions and procedures to include extended
family, kin and Aboriginal community members

b) implementing a generous visits program to increase
the frequency and flexibility of visits, leave, and
phone and virtual contact

¢) providing adequate information to children and
young people and their families about visits and
other contact opportunities, and proactively
planning regular visits and communication with
family

d) amending practice guidelines and procedures to
ensure that contact (including through phone calls)
is not linked to, or limited by, children and young
people’s behaviour or ranking in behaviour
management systems

e) continuing the availability of video visits post-
COVID-19 to enable more frequent contact, or to
facilitate contact when physical visits are not
possible.
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7.3 Challenges experienced by
Aboriginal families

This chapter examines:

¢ the disadvantage experienced by many families of
Aboriginal children and young people in the youth
justice system and the inadequate support to
address this

e the caring responsibilities of Aboriginal young
people in the youth justice system

¢ how to address family needs with the rights
supports.

Inadequate support for
families experiencing
disadvantage

Finding 14

The families of Aboriginal children and
young people in the youth justice system
experience multiple forms of
disadvantage. Youth Justice, Child
Protection and other agencies often do
not provide adequate support to address
the needs of Aboriginal families whose
children are involved in the youth justice
system.

Aboriginal families and communities are strong and
resilient. However, many Aboriginal families also
experience disadvantage in various forms, including
poverty, housing instability, family violence and mental
illness. Systemic racism and intergenerational trauma
— legacies of colonisation and the forced removal of
Aboriginal children from their families — contribute to
this disadvantage and impair the ability of some

Aboriginal families to nurture Aboriginal children and
young people.

Thus, while families have the potential to be a child’s
greatest source of strength, resilience and protection
against contact with the youth justice system,* they
can also be a source of trauma for children and young
people. Without meaningful support for families to
address the many challenges they face, Aboriginal
children and young people are at increased risk of
coming into contact with the youth justice system or
becoming entrenched within it.

The Taskforce and this inquiry revealed that many
Aboriginal families with children and young people in
the youth justice system face considerable challenges
in supporting their children to attend court and comply
with Youth Justice orders, in addition to meeting basic
needs such as providing safe housing and putting food
on the table each day.

When Youth Justice, Child Protection and other
responsible agencies fail to address family
disadvantage, Aboriginal children and young people
remain in or return to disadvantaged home
circumstances. This can make it extremely difficult for
them to be supported to turn their lives around and
avoid prolonged contact with the youth justice system.

Children need the support of their family and
community to thrive. It is only by addressing
disadvantage for Aboriginal children and young people
and their families together that support systems can
facilitate lasting, positive change for children and young
people, thereby reducing their involvement with the
youth justice system.

804 Armytage and Ogloff, Youth justice review and strategy, Part
2,p 43.
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7.3 Challenges experienced by Aboriginal families

Economic disadvantage

Poverty and economic disadvantage contribute to the
over-representation of Aboriginal people in Victoria’s
criminal justice system.8% A Victorian Council of Social
Service study published in 2018 found that the poverty
rate for Aboriginal people in Victoria was 25.4%, almost
double the overall poverty rate in Victoria of 13.2%.8%
According to 2016 census data, Aboriginal households
in Victoria had a lower median weekly income ($1,200)
than Victorian households overall ($1,419), and 14% of
Aboriginal people in Victoria aged 15 years and over
were unemployed, compared with 6.6% of Victorians
overall aged 15 years and over.®” Research indicates
that poverty and disadvantage tend to become
entrenched in families across generations.8%®

Aboriginal children and young people told the
Commission about their experiences of poverty, and
their families struggling to meet basic needs such as
housing and food. For some, poverty drove their early
offending behaviour, including stealing essentials such
as food and clothes.

| had nowhere to stay. | had to break into houses
to find a place to stay. — James, 18

My first contact with police was when | was 12. |
got caught stealing from a shop to feed my little
brother — | was stealing formula. The policeman
let me off cos | was stealing formula. He arrested
me, but saw my bag with formula and nappies
and shit. He let me off. It’s a small town — he
knew us... I'd have to walk like 4 km into town to
go get food and that. Mum would leave me with
my little brother. — Dilynne, 17

805 State of Victoria, Burra Lotjpa Dunguludja, p 18.

806 R Tanton, D Peel and Y Vidyattama, Every suburb every
town: poverty in Victoria, Victorian Council of Social Service,
2018, p 10. This report found that approximately 11,200
Aboriginal people in Victoria live in poverty (p 38).

807 ABS, 2016 Census: Aboriginal and/or Torres Strait Islander
peoples QuickStats and 20716 Census QuickStats.

808 Victorian Council of Social Service (VCOSS), Communities
taking power: using place-based approaches to deliver
local solutions to poverty and disadvantage [PDF], VCOSS,
2016,p 7.

We were kids. We didn’t have any money so |
was stealing food for us to eat, and one of the
other kids ran out of iron and couldn’t walk.

— Toby, 15

I wouldn’t do crime unless | was starving. Only
when | was really hungry, | would do crime. Or if
it was miserable, | would go and do a bottle run
and drink and drink it away. Go through cars for
money. — Zaine, 19

| was with mum and | had no money and had to
steal clothes, and yeah, here we are [in custody].
—Jamie, 18

Children and young people and family members spoke
about economic disadvantage contributing to a lack of
stability at home. This can pose significant challenges
for families in supporting children and young people to
comply with Youth Justice obligations.

We had a lot of family there, so we had a bit of
support, but then mum just got up and moved to
[regional town] and cut that off, and dad took off
and had a baby to another woman... Things like
power would get cut off and it would get hectic.
— Karrwin, 20

Her mum has a new partner and a new baby —

5 kids in a 3-bedroom house. There’s not
enough room. She sleeps on the couch there.
It’s leaving her in limbo there. There is an
application for a bigger house, but we’re waiting.
I work on the weekends and she doesn’t like
being alone, so she goes back there. She loves
being at home, but it’s too full on for her without
a room or a place to stay. I'm trying to redo the
room in my house — the carpet and paint hasn’t
been updated in 10 years and | have to do that
myself... She [granddaughter] hasn’t got no
workers. DHHS cut her off. She needs a female
[Youth Justice] worker helping her and taking her
to appointments and it’s hard for me because
my car is broken. — Nan
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Housing and homelessness are discussed in more
detail in Chapter 8.3 ‘Housing and homelessness’.

Community members and youth workers also referred
to the additional financial strain that supporting children
and young people in contact with Youth Justice can
pose for families, emphasising the need for family
supports to address poverty and economic
disadvantage.

Every family we work with has food insecurity.
The majority of our budget moves to food.
— Dardi Munwurro

Every child or young person for whom a Taskforce case
planning session was held belonged to a family
experiencing economic disadvantage. This resulted in a
number of actions to support families, including
accessing housing, food and income support, and
services such as the NDIS.

In one Taskforce case planning session, a carer had to
reduce her shifts at work and allocate significant time
and resources to care for the young person and
support her to meet Youth Justice requirements. Youth
Justice recognised this increased financial strain on the
household and provided food vouchers for the family.
However, more consistent support was required.

Regional disadvantage

According to Australian Bureau of Statistics data, just
over half of Aboriginal people in Victoria live in regional
Victoria.®® In 2018, the Victorian Council of Social
Service found that regional Victoria has a higher poverty
rate than Melbourne (15.1% compared with 12.6%),8'°
and more Aboriginal people live in poverty in regional
Victoria than in Melbourne (6,200 people compared
with 5,000 people).8"" Research indicates that people
living in disadvantaged areas have poorer outcomes
across almost every social indicator.8'> Children have

809 Australian Bureau of Statistics (ABS), Estimates and
projections, Aboriginal and Torres Strait Islander Australians.

810 Tanton et al., Every suburb every town, p 6.

811 Tanton et al., Every suburb every town, p 38.

812 VCOSS, Communities taking power, p 7. In 2015, the
Victorian Ombusdman found that half of Victoria’s prisoners
come from only 6% of its postcodes: Victorian Ombudsman,
Investigation into the rehabilitation and reintegration of
prisoners in Victoria, Victorian Ombudsman, Melbourne,
2015, p 32.

lower rates of school completion and young people
have higher rates of unemployment.8'®

The Taskforce and the inquiry revealed that many
Aboriginal families living in regional areas experienced
significant barriers to accessing culturally safe and local
services, including drug and alcohol, family violence,
health and housing services. This contributes to the
marginalisation of Aboriginal families.

Children and young people from regional areas spoke
to the Commission about the impact of a lack of
accessible cultural support, health, employment,
transport and Youth Justice services in their areas.

I grew up in [small regional town]. It was shit —
not really many things to do, not much
Aboriginal support. And a lot of people on
drugs. — Daniel, 17

People need help finding jobs, but it’s harder to
keep it and it’s harder to get there. Sometimes
getting public transport to work is harder than
actually working. The hours of transport burns
people out, especially in summer or winter. It’s
fucking hard. — Karl, 21

There’s a lot of people who find it hard to get to
certain services, like if their kid has autism or
needs speech therapy, and having to go all the
way to [nearest regional centre]. — Taylah, 20, on
accessing supports for her child

Participants at Taskforce forums held in regional
Victoria identified a lack of local services as a key
challenge, usually necessitating travel and often
resulting in time away from family, delays in accessing
support, and increased costs (for example,
accommodation and travel costs).

We need assessment services in Horsham rather
than being expected to travel to Melbourne...
Goolum Goolum [local ACCQJ needs funding for
a dedicated drug and alcohol worker.

— Grampians (Ballarat) regional forum

813 VCOSS, Communities taking power, p 7.
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7.3 Challenges experienced by Aboriginal families

We currently need to travel to Melbourne for
services — mental health, cultural programs, drug
and alcohol programs, etc. The money goes to
Melbourne, so people have to go to Melbourne.
— Hume (Wodonga) regional forum

For an Aboriginal rehab centre we have to go to
other regions. It’s not working for the young
people being taken far from family. — Grampians
(Ballarat) regional forum

There are limited transportation options and
outreach programs, especially for young people
with driving related offences. — Hume (Wodonga)
regional forum

In addition, not all Koori Youth Justice programs are
available statewide — the Koori Intensive Support
Program is only available in 5 regions (see Chapter 12.2
‘Bail and remand’) and the Aboriginal Early School
Leavers program is only provided by 2 ACCOs (see
Chapter 10.1 ‘Engagement in education’). This means
that Aboriginal children and young people in some
regions have access to fewer Youth Justice services
and programs.

In [one region] there are 3 positions, so it’s
different from the rest of the state. So we have
more opportunities to guide and capacity to
share our roles and requirements... Budget
restraints are key. Resourcing in this region is
good but others don’t have those resources at
all. - Youth Justice worker

The following Taskforce case illustrates the challenge of
poor service delivery in regional areas and its impact on
young people.

Charlie h

Charlie was seeking support for drug and
alcohol misuse. As there are no alcohol and
drug services in his town, he was taken to the
closest regional centre. This regional centre
only has one child psychiatrist, who visits
once a month on a circuit. This means that if
a young person is unable to get an
appointment, their treatment will be delayed
another month. As Charlie could not access
the support he needed in the regional centre,
Child Protection took him to a second
regional centre, further from home, where he
was admitted to hospital. Unable to provide
the services Charlie needed, this hospital
transferred him to another hospital further still
from his town. Youth Justice workers reported
that the time and distance of travel to access
appropriate alcohol and drug supports was
traumatic for Charlie and resulted in a long
period away from home.

Such experiences are not isolated. The Youth Affairs
Council Victoria (YACVic) has observed that young
people in rural and regional areas of Victoria are unable
to consistently access mental health services because
of barriers including distance to services, waiting times,
stigma, physical and social isolation and low numbers
of services.®* These issues are examined further in
Chapter 9.1 ‘Mental health’.

While service delivery and disadvantage are significant
challenges, regional areas also provide strong
opportunities for supporting Aboriginal children and
young people. Many children and young people from
regional areas referred to the connection to family,
community and Country that their home town provides.

I like swimming in the river to feel connected, but
there’s some places in the river with trollies and
garbage. It needs to be cleaned up because the
river is important here. — Dean, 15

814 Youth Affairs Council Victoria (YACVic), Beyond access:
youth mental health in rural and regional Victoria,
Submission to Royal Commission into Victoria’s Mental
Health System, YACVic, 2019, accessed 4 December 2020.
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Everyone that lived on the mission was my
family. All my family lived there. There were
parks and churches and everyone can get
together and go for a swim. If you leave your
house, your cousins’ house is just over there,
and we all looked out for each other. — Pakap, 16

My family’s there [in my home town]. My
Aboriginal family is there. Mum’s adopted
family’s up there. — Otis, 14

Taskforce regional forums also identified the strengths
of services in regional areas to support Aboriginal
children and young people. Regional areas with more
positive outcomes for children and young people, such
as lower rates of Youth Justice involvement, also
tended to have more local services, with links to local
families and communities, demonstrating the benefits
of place-based approaches (see also Chapter 5.1
‘Early intervention’).8'®

Improvement of service accessibility and delivery in
regional areas would enable Youth Justice to harness
the strengths of Aboriginal organisations in these areas
to support Aboriginal children and young people and
their families.

Family violence, trauma and grief

As noted above, many Aboriginal families are affected
by family violence, trauma — including intergenerational
trauma — and grief. These issues can affect the
capacity of families to support the children and young
people in their care, and increase the risk of those
children and young people becoming involved in the
youth justice system. It is only by addressing these
issues in the context of the entire family that children
and young people can be supported to heal and thrive.

Aboriginal Elders, Aunties and kin take on the
parenting role in the absence of parental role

models. Carers have their issues with trauma

and need to be supported in order to support
the young people they take care of. — Elder

815 VCOSS, Communities taking power.

This is an approach taken by many Aboriginal
organisations in order to assist children and young
people.

Definitely family trauma — a lot of kids don’t have
mothers or fathers or positive role models. We
can start here with the future, but it comes back
to the parents and grandparents. They need to
come in and sit down so that we can sort it all
out. It’s intergenerational. Kids pick up on habits
like smoking, drinking, fighting. It would be
messy if it was mob that didn’t talk to each other,
but it needs to happen. — MDAS

The cultural sensitivity and respect is really
critical to what we do. We have a good
understanding of the trauma and we don’t
pigeonhole it. - VACCA

As outlined in Chapter 5.2 ‘Age-appropriate responses
to Aboriginal children and young people’, the
experience of trauma, including family violence, abuse
and neglect, is a key driver of offending behaviour in
many children and young people in the youth justice
system.8'®

The Taskforce case file review indicated that 79% of
Aboriginal children and young people in the cohort had
a history of trauma and abuse, and 66% had
experienced family violence as a victim/survivor or a
witness. Every child and young person who was the
subject of a Taskforce case planning session had
experienced trauma. As outlined in Chapter 6.1
‘Collaboration” and Chapter 9.2 ‘Substance use’, for
most of these children and young people, there was a
clear link between unresolved trauma and mental
health issues, substance misuse and offending
behaviour.

Taskforce case planning sessions also highlighted the
issue of grief among Aboriginal children and young
people in the youth justice system. Twelve of the 69
children and young people for whom a session was
held had experienced the death of one or more

816 Aboriginal and Torres Strait Islander Healing Foundation,
Growing our children up strong and deadly, pp 2-3. See
also Bryant and Willis, Risk factors in Indigenous violent
victimisation; Wundersitz, Indigenous perpetrators of
violence; Allard, Understanding and preventing Indigenous
offending.
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immediate family members — principally parents or
primary carers, but also siblings. This is consistent with
research indicating a connection between the trauma
of parental death and offending behaviour in children
and young people.'” For many of these 12 children
and young people, unresolved grief from the loss of a
family member resulted in Taskforce actions to address
effects on their mental health and behaviour.

Children and young people consulted for the inquiry
also told the Commission about the death of family
members and the impact on their wellbeing.

My dad kept going in and out of jail and my sister
died and then my [relative] was getting too sick,
so | would stay with my Aunty. [My relative] died,
and | didn’t know what | had until it was gone.

— Djiran, 19

My mum passed away because of suicide... A
day after, | went to school, and as soon as my
mum died | got angry and took it out on other
kids at school. | still do it. — Lachie, 12

The grief associated with the loss of a family member is
also experienced by other members of the child or
young person’s family.

Participants at every Taskforce regional forum identified
high rates of trauma among Aboriginal children and
young people in contact with the youth justice system.
Most regional forums also identified high rates of family
violence among families with children involved in Youth
Justice. Several regions indicated that trauma is not
adequately addressed by the youth justice and child
protection systems, and that supports and services to
respond to trauma would make a significant difference
in the lives of Aboriginal children and young people and
their families.

In Chapter 9 ‘Wellbeing’, we make a series of
recommendations aimed at improving the social and
emotional wellbeing of Aboriginal children and young
people in the youth justice system. These include the
establishment of new healing centres, and fast-tracking
plans to introduce mandatory training for Youth Justice
community staff to enable them to identify, understand
and respond to trauma and mental health concerns

817 Baidawi and Sheehan, ‘Crossover kids’, p 16.

experienced by Aboriginal children and young people.
Additional supports for families are recommended at
the end of this chapter.

Failure to address disadvantage
experienced by Aboriginal families

Despite the interconnectedness of the needs of
Aboriginal children and young people and their families,
submissions to this inquiry indicated that the youth
justice system is more focused on individual case
management of children and young people than on
addressing families’ needs.8'®

The Youth Justice Case Management Framework and
various practice guidelines recognise that young people
are part of social systems, including families, which are
key drivers in increasing pro-social behaviour, reducing
anti-social behaviour and improving functioning:8'®

There is clearly an important role for families to play in
Case Managers’ efforts to bring about positive
change in young people’s behaviour. Depending on
young people and their families’ needs, Case
Managers must either work directly with families or
refer them to specialised family intervention
services.®?°

However, beyond this, there is very little reference in
Youth Justice policies to addressing the needs of
families experiencing disadvantage. At the time of
writing, a Youth Justice practice guideline on working
with families was in development.

Brokerage is available for children and young people
under the supervision of Youth Justice®?' to fund a
variety of supports and services including
accommodation, health and medical needs,
counselling, alcohol and drug rehabilitation, travel,
cultural wellbeing activities, educational needs,
vocational assistance, recreational programs and
material aid such as food, clothing, toiletries and
assistance with childcare.®2? However, brokerage is ‘for

818 Jesuit Social Services, Submission to Our youth, our way
inquiry, p 5; VACCA, Submission to Our youth, our way
inquiry.

819 DJCS, Care teams, p 16.

820 DJCS, Care teams, p 12.

821 Brokerage is available for young people involved in the
Children’s Court Youth Diversion Service, and to support
young people on youth control orders: Department of
Justice and Community Safety (DJCS), Brokerage: Youth
Justice practice guideline, DJCS, Victorian Government,
unpublished, accessed 4 December 2020.

822 DJCS, Brokerage, p 5.
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immediate or short term expenses and should not be
used to support a young person’s ongoing needs’.8 |t
is also not clear how the use of brokerage to secure
emergency housing for a young person is affected by
the needs of the young person’s immediate family.&

The Taskforce and the inquiry revealed many examples
where Youth Justice and other responsible agencies
failed to recognise or respond to the needs of families.
Many young people and family and community
members referred to a lack of support for families (see
also Chapter 6.1 ‘Collaboration’ for a discussion of the
failure of agencies to collaborate effectively in providing
support for Aboriginal children and young people).

Youth Justice put them back with the families
and there’s no supports. They put them back
with the families and forget about them. They
promise you things like beds and help and they
just don’t do anything. — Elder

[A community service organisation] has been
helping with transport, food and petrol vouchers,
helping to get a job... helping to get a fridge —
doing more than DHHS. — Darcy, 17

My nephew was in Parkville... nothing was ever
dealt with. Back in court, remand in Parkville,
then to Fulham... nothing is fixed. Some families
need extra support on how to deal with things
when they come home. — Aunty

Q: What did your family need?
A: Probably just a family counsellor. — Felix, 21

YJ processes are too slow to be responsive to a
young person’s travel needs. This creates
barriers to accessing services. — Aboriginal
community member

823 DJCS, Brokerage, p 6.

824 Department of Justice and Community Safety (DJCS),
Working with housing services: Youth Justice practice
guideline, DJCS, Victorian Government, unpublished,
accessed 4 December 2020, p 10.

Taskforce case planning sessions similarly revealed
failures by Youth Justice and Child Protection to
provide adequate family supports to address
disadvantage. More than half of the case planning
sessions (N = 36) identified actions in relation to the
young person’s family, including family counselling,
relationship repair, financial support, and actions to
address family welfare needs and ensure safe family
environments. Ten per cent of all actions concerned
family.825

The following case study illustrates the importance of
addressing family needs in order to make positive
change for Aboriginal children and young people, and
the risks of failing to do so.

825 This does not include actions arising from the Taskforce case
planning session held for one young person who withdrew
from the Taskforce process after the 8-week review.

Our youth, our way

Commission for Children and Young People 269




7.3 Challenges experienced by Aboriginal families

The Kakay siblings

The Kakay siblings, Tait (16), Gavin (14) and
Claire (10), are close. They live with their Uncle,
who is loving and committed to their care, and
another child. They sometimes visit a relative for
respite. Each sibling has had contact with police.

A Taskforce case planning session was held for
each of the siblings. Participants noted that the
children have ‘respect for Elders’, and that their
Uncle ‘has heart and love for these kids but there
are concerns’. These concerns related to the
Uncle’s workload, marijuana use, and ability to
afford food and maintain accommodation. One
participant noted that the children often
‘parented each other’.

The Uncle wanted assistance to support the
children better. However, due to a traumatic
history, he distrusts government systems,
preferring Aboriginal services. He was worried
that asking for help with the children’s care would
result in their removal and separation from one
another.

Participants in the case planning sessions agreed
that it was in the best interests of the siblings to

~

stay with their Uncle, but that there was a clear
need for more practical family supports in the
home. Accordingly, the session identified several
actions to achieve this, including arranging an
Aboriginal Family Led Decision Making (AFLDM)
meeting to manage family support in an inclusive
and culturally safe manner, and to support the
Uncle to care for the children.

Youth Justice and Child Protection’s
implementation of the case planning session
actions was extremely poor. The AFLDM meeting
was convened without the Uncle or the family’s
knowledge, and involved only professionals. This
denied the family the opportunity to be involved
in decisions about the supports they needed. It
also reinforced the Uncle’s previous experience
of services making decisions about Aboriginal
families without their involvement.

Without a voice in the AFLDM process, the family
could not express their needs and did not receive
the supports they required. As a consequence,
the Uncle indicated that he was ‘struggling’ and
Child Protection removed t